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SHADOWING BY PRIVATE DETECTIVE, AS 
VIOLATING THE CITIZEN’S RIGHT OF PRI- 
VACY. 

The legislatures, if not the courts, are 
quickly recognizing that in these days there 
certainly exists a right of individual privacy 
which is in sore need of protection. Thus, 
for instance, the legislature of New York has 
passed a law prohibiting the shadowing of 
persons in an offensive manner. This act 
provides as follows : 

‘*Any person who shall, by any offensive or 
disorderly act or language, annoy or interfere 
with any person or persons in any place, or 
with the passengers of any public stage, rail- 
road car or other public conveyance, or who 
shall disturb or offend the occupants of such 
public stage, car or conveyance, by any dis- 
orderly act, language or display, although 
such act, language or display may not amount 
to an assault or battery, shall be deemed 
guilty of a misdemeanor.’’ 

This act was recently construed by the 
New York Supreme Court (App. Div.) in 
the recent case of People v. St. Clair, 86 
N. Y. Supp. 77, where the court held first that 
the act was constitutional, even if there was 
no right of privacy at common law; and sec- 
ond, that where a private detective, without 
other justification, shadowed complainant 
openly from place to place for several days, 
keeping him constantly in sight, and insisted 
in his surveillance after complainant observed 
him, and on one occasion pointed complainant 
out to several people, and stated to them, 
‘*That is him now,’’ which remark complain- 
ant overheard, such detective’s acts justified 
a conviction of violating the statute. In ex- 
planation of its decision the court said: 

‘*As we view it, the legislature intended to 
prohibit one person from, by any offensive or 
disorderly act or language, annoying or in- 
terfering with another in a public place. Two 
things must occur to constitute the crime. 
One of these relates to the conduct of the 
accused, and the other to the effect of such 
conduct upon the complainant. There must 
be an annoyance to or interference with some 





person in a public place by act or language 
which is either offensive or disorderly. It is 
clear that if one person, without lawful ex- 
cuse, persists in talking to or walking with 
another with whom he is not acquainted, this 
may be offensive or disorderly, and it may 
constitute an interference with or annoyance 
to the person accosted, within the prohibi- 
tion of the statute. Such are doubtless the 
cases that commonly arise under the statute ; 
but the scope of the statute is broad, and 
necessarily so, There can be no doubt that 
it was within the constitutional province of 
the legislature to declare such conduct as is 
prohibited a misdemeanor, even though there 
be no right of privacy at common law, as 
is claimed to be the effect of the decision 
in Roberson vy. Rochester Folding Box Co., 
171 N. Y. 538, 64.N. E. Rep. 442, 59 L.R. A. 
478, 89 Am. St. Rep. 828; yet it does not 
follow that the legislature is powerless to pro- 
hibit conduct such as it has here declared to 
be a misdemeanor. The legislature foresaw 
that it would be impossible to specifically 
enumer te the various acts that would con- 
stitute the offense. Consequently, whether, 
in a particular case, the statute has been vio- 
lated, depends upon the nature of the con- 
duct of the defendant and its effect upon 
the complainant. Of course, the statute 
does not prohibit the officers of the law from 
the full performance of their duties in detect- 
ing and punishing crime, nor does it pro- 
hibit them, or private detectives or others, 
from executing or serving any lawful 
process, notice, or other paper, or from 
making any lawful inquiries or investiga- 
tion concerning the conduct of any individual, 
firm, or corporation. But when one person, 
even though he be a licensed private detect- 
ive, or an employee of one so licensed, for 
purposes of his own, or upon employment ‘for 
hire, persists in following another for the mere 
purpose of ascertaining and reporting where 
he goes and what he does, and dogs his steps 
about the public streets and places, keeping 
him constantly in sight, or, if he enters a 
building, following him in or waiting outside 
until he reappears, and does this in sucha 
manner that the person followed, while being 
followed, observes it, and after this becomes 
evident to the defendant he still insists in his 
surveillance, it may fairly be inferred from 
these facts that the person followed has-been 
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annoyed, and, in the absence of legal justifi- 
cation, that the person following him has 
committed an offensive or disorderly act, 
causing such annoyance within the letter and 
the fair intent and meaning of this statute. 
It cannot,of course, be authoritatively decided 
upon the record now before us—which discloses 
no attempt to justify, except the mere fact 
of employment by a private detective agency 
—what facts would constitute a justification. 
If the purpose were to execute cr serve a civil 
process, or to serve a private notice or paper, 
that could scarcely justify such surveillance, 
for the service would be made as soon as the 
identity of the party is discovered, and a 
reasonable opportunity afforded therefor. If 
the purpose were to report on one’s character, 
habits, or associations, or to obtain evidence 
to be used in a civil action or proceeding, a 
suspicion as to what might be discovered by 
such espionage would be no justification for 
conduct annoying an individual in a manner 
- that might lead to a breach of the peace. If 
aman may be followed thus openly, so may 
any woman or girl, and her character might 
be thereby seriously affected, without redress 
civilly or criminally. Skillful private detect- 
ives should be able to perform any lawful ser- 
vices for which they may be employed without 
following a person in this opep manner and 
necessarily annoying him; and if they cannot, 
they must, when they become aware that 
their espionage is discovered, desist or run 
the risk of a criminal prosecution. 





NOTES OF IMPORTANT DECISIONS. 

EXECUTORS AND ADMINISTRATORS — RIGHT 
or ONE OF Two CO-EXECUTORS TO COMPRO- 
MISE CLAIM OF ESTATE AGAINST THE OTHER.— 
Ilow far executors may go in compromising a 
claim against one of their own number is inter- 
estingly discussed in the recent case of Ie 
Houghton (1904), 1 Ch. 622. In this ease Keke- 
wich, J., said: **Very large powers of compre- 
mising,”’ he said, ‘tare given to an executor by 
the common law; he has also statutory authority, 
but the statutory authority really adds nothing to 
the common law powers. Executors are seized 
of their office per mie et per tout; each of them 
represents the oflice for all purposes. I think I 
should be infringing on that rule if I were to say 
that one executor could not compromise tbe 
claim of his co-executor.” 

In commenting on this decision the Solicitur’s 
Journal (London) says: ‘In De Cordova v. 
De Cordova, 84 App. Cas. 692, it was pointed out 





by Sir Barnes Peacock, in delivering the judg- 
ment of the Privy Council, that no decision had 
been found that executors could ‘compromise a 
debt due from one of themselves, and Cooke v. 
Collingridge (Jac. 607) was referred to as show- 
ing that an executor could not compromise a 
debt due from himself to the estate. The point 
there in question related to the sale by an execu- 
tor to himself, and Lord Eldon, C., observed that 
one of the most firmly established rules is that 
persons dealing as trustees and executors must 
put their own interest entirely out of the ques- 
tion, and this is so diflicuit to do in a transaction 
in which they are dealing with themselves that 
the court will not inquire whether it has been 
done or not, but at once says that such a trans- 
action cannot stand. ‘The same principle would 
naturally apply to the case of an executor com- 
promising a claim by himself, but in De Cordova 
v. De Cordova it was unnecessary to consider 
whether it was applicable to a case in which 
several executors compromised a debt due from 
one of them, or how far such a compromise if 
beneficial to the estate would be upheld by the 
court, as the compromise in that case was rejected 
on its merits.” 





SOME ASPECTS OF THE MEANING OF 
THE WORD “‘CONCURRENT”’ IN USE 
WITH FIRE INSURANCE POLICIES. 





The term has only partially found its way 
into the literature of fire insurance; and the 
consideration given it there is not in propor- 
tion to the importance placed upon it in writ- 
ing insurance policies. It is not found in the 
printed portion of the standard form of fire 
insurance polices. It is frequeatly found in 
the printed form of a good many policies is- 
sued by companies, when not using the stand- 
ard form, and is also in general use by en- 
dorsement on the standard form of policy. 
In its application to a particular risk or con- 
dition as used in a fire insurance policy, it is 
usually combined with the permission to ob- 
tain other insurance ; and seems to have only 
a negative meaning, or be incapable of giving 
more than a negative definition. Literally, 
the word means ‘‘running together’’ and in 
connection with insurance has the sense of 
‘*eo-operating ; contributing to the same ex- 
tent,’’! ‘‘acting in conjunction; agreeing in 
the same act ; contributing to‘the same event,or 
effect ; co-operating, accompanying.’’? ‘*Con- 
curring, or acting in conjunction, agreeing 
in the same act; contributing to the same 


1 Woreester. 
2 Webster. 
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event or effect ; operating with ; coincident.’’® 
‘‘Co-existing, having effect, operation or va- 
lidity at one and the same time,’’ as a con- 
current or concurrent—agreement, co-evi- 


dence or promise, consideration, jurisdiction, © 


negligence, possession of seisin remedies, to 
go along together, to co-exist as in saying that 
in malicious prosecution, malice and want of 
probable cause must occur.’’* 

In connection with insurance this word has 
come to have a somewhat technical meaning, 
along the same lines, given by the courts and 
lexicographers, but with special adaptation 
to the conditions to be covered or insured, 
and in which it is supposed to be used. It 
requires or stipulates that the policies shall 
conform to each other in all respects and upon 
all subjects as are matters of mutual interest 
to both the parties to the contract. It en- 
deavors to make by agreement all insurance 
covering the same property to be subject to 
the same risks upon the same terms, condi- 
tions, provisions and requirements, and to 
share the risk and liability proportionately.® 

Concurrent insurance abstractly is said to 
be, that which to any extent insures the same 
interest, against the same casualty, at the 
same time as the primary insurauce, on such 
terms that the insurers bear proportionally 
the loss according to the same provision of 
their policies; and, especially, in the last 
quality, viz., of sharing proportionately the 
loss, is different, distinguishable from mere 
double insurance. ® 

It has an entirely different meaning from 
‘‘other’’? insurance on the same property; 
that is, the permission to exceed the limita- 
tion which appears in the policy, or endorsed 
on the policy for other insurance, cannot be 
implied from the use of the word ‘‘concur- 
rent.’’ It pertains to the interest respect- 
ively of the insurer and the insured, the sub- 
ject of insurance, and the terms and condi- 
tions on which the insurance is taken, rather 
than any authority or agreement to obtain or 
take other insurance.‘ 

>Cen. Die. & Cyc. 

‘ Anderson Law Dic. 

» Ostrander on Insurance; Joyce on Insurance; 
Elliott on Insurance; Richards on Insurance. 

6 Chynoweth vy. Phoenix Ins. Co., 12 Ky. L. Rep. 
232, Sept. 1, 1890; N. J. Rubber Co. v. Comr. Union, 
64 N. J. L. 580; Lake v. Farmers’ Ins. Co., 81 N. W. 
Rep. 710; Alker v. Rhoades, 76 N. Y. Supp. 808. 

‘Alker v. Rhoades, 76 N. Y. Supp. 803: 
rex. F. Ins. Co. v. Blum, 66 Tex. 563. 


East 





Double insurance takes place when the in- 
sured makes two or more insurances on the 
same subject, the same risk and to cover the 
same interest. Where there is one policy cov- 
ering certain property, without any specifi- 
catio.: as to how much is to be appropriated 
to each, the insurance is said to be double.® 
The fact that later policies cover the same as 
earlier with other property does not render 
the policies mon-concurrent.’ Permission of 
‘‘concurrent’’ insurance in contrast with a 
requirement for it, gives the insured the op- . 
tion as to time when he will procure other in- 
surance, the length of its duration and the . 
property it shall cover provided it shall pro- 
portionately aid the primary insurance in 
bearing whatever loss may occur within the 
range of their common operation.!® The 
variation is apparent, that it comes not from 
the meaning of the word ‘‘concurrent,’’ but 
from the absence of any option on the part of 
the insured with respect to the scope and du- 
ration of the other insurance. When concur- 
reat insurance is permitted by the insurer 
there is no qualifying provision whatever, but 
the other insurance must run with the primary 
insurance, and cover all the subjects covered 
by the latter. When other ‘‘concurrent’’ in- 
surance is required, it must cover not only at 
the time of the loss, but .during the entire 
period of the primary insurance or the latter 
is invalidated thereby ; while if concurrent is 
permitted, it is immaterial to the validity of 
the primary insurance whether it covers at 
any time, but if on at any time it must be con- 
current. In either case of permitting or re- 
quiring ‘‘concurrent’’ insurance, the charac- 
ter of the other insurance must be identical 
with the primary insurance as well as sharing 
the liability in due proportion, in all matters 
pertaining to arisk wherein the insurers would 
have a common interest. A special contract 
with one company upon such matters. that af- 
fects the question of indemnity, renders the 
insurance non-concurrent; and on the con- 


| trary, an‘agreement with a company that does 


not pertain to the terms of the insurance or 
the risk, but relates to some act or condition 


8 Clarke v. West A. Co., 15 L. R. A. 127; Caraher vy. 
Royal Ins. Co., 17 N. Y. Supp. 858, affirmed 145 N. Y. 
645; Ostrander on Insurance. 

® Corkery v. Security F. I. Co.. 68 N. W. Rep. 792. 

WN. J. Rubber Co. vy. Com. Union Assur Co., 64 
N. J. 1. 580. 
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after loss occurs, does not render the insur- 
ance non-concurrent; as in the case of ‘‘con- 
current’’ insurance being required on arisk 
and in some of the other insurance in force 
the ordinary mortgagee clause is endorsed, and 
it does not appear in the primary insurance. It 
is held, that that is a matter not relating to the 
question of indemnity, but was an incidental 
agreement bearing on that question.!! 

The reason for this is so plain that it hardly 
needs explanation. The subject of the in- 
surance, the interest of the insured and all 
matters pertaining to the risk in which the 
insurers would have a common interest are 
not affected in the least by such a special 
agreement. The continuous use of this term 
both in the policy form as well as by endorse- 
ment on the policy will of course develop its 
meaning and bring about a varied application 
in the future. Of its meaning thus far, it has 
been held; that if the insured does not obtain 
the ‘‘concurrent’’ insurance as agreed, he 
becomes a co-insurer and the loss is adjusted 
the same as if the insurance had actually been 
obtained.!? 

A provision in a special agreement was that 
a total ‘‘concurrent’’ insurance with the form 
of policy in use for a specified sum was to be 
carried, while in fact only one-third of the 
amount was obtained. A loss occurred and 
in the adjustment the loss was apportioned as 
if the full amount had been written and in 
force at the time of the fire.1* 

Other insurance was obtained covering the 
same property specifically as well as other 
property. Claim was made that the other 
insurance must be limited to the same prop- 
erty as that covered by the primary policy. 
Held, that the evidence failed to establish 
such a technical meaning and that it had no 
such significance either with insurance men 
or the public and that the fact that the other 
insurance included more property did not 
render the policy non-concurrent.!* 

In a case of five policies on the same prop- 
erty, two of which permitted other ‘*concur- 
rent’’ insurance in form when the loss oc- 
curred, three of the policies had no permis- 
sion for ‘‘concurrent’’ insurance, one had a 


1 Caraher v. Royal Ins. Co., 17 N. Y. Supp. 858. 

2 Alker v. Rhoades, 76 N. Y. Supp. 808. 

18 Comr. Union Ins. Co. v. N. J. Rubber Co., 51 Atl. 
Rep. 451. 

14 Gough y. Davis, 52 N. Y. Supp. 945. 





ioss payable mortgagee clause. It was 
claimed first, that the primary insurance was 
void for lack of the mortgagee clause, in the 
other, because they did have them. The ar- 
gument was that the word ‘‘concurrent’’ was 
broken in regard to the third case by failure 
to make the loss in the other cases payable to 
the mortgagee, and in the other cases was 
broken by the fact that the loss in the first 
three was made so payable. Held that the 
policies were not rendered non-concurrent 
either by the endorsement or for the lack of 
it.45 

A soliciting agent may bind his company 
by an agreement permitting other ‘‘concur- 
rent’’ insurance to an unlimited amount on 
real estate, when in fact, the application 
limits the ‘‘concurrent’’ insurance to a speci- 
fied amount.'® Such a term includes pol- 
icies running with that of the primary insur- 
ance and sharing its risk, and including those 
covering not only a part specifically and all 
of the subject of the primary insurance and 
more.!7 

A special agreement providing for ‘‘con- 
current’’ insurance does not abrogate the 
valued policy law of the state fixing a differ- 
ent rule in case of total loss.!® In another 
case the policy had endorsed upon it a provi- 
sion for other ‘‘coneurrent’’ insurance to a 
limited sum and contained additional figures 
or numbers for one-half the amount, over the 
signature of the agent, it transpired that the. 
agent was a mere soliciting agent. The in- 
sured procured the full amount of additional 
insurance. It was held, that the soliciting 
agent could not bind the company for any 
sum and that if he had the consent it was 
for only one-half the amount.!? 

M. C. PuILutrs. 
Oshkosh, Wis. 


15 Caraher v. Royal Ins. Co., 17 N. Y. Supp. 858. 

16 Fitechner’y. Fidelity Ins. Co., 68 N. W. Rep. 710, 

17 Washburn Halligan Coffee Co. vy. Merchants 
Brick Mutual Fire Ins. Co., 81 N. W. Rep. 707. 

18 Western Ins. Co. vy. Phelps (Ky.), 27 So. Rep. 745. 

! Hartford Fire Ins. Co. vy. Small, 66 Fed. Rep. 490. 














XUM 


VoL. 59 


CENTRAL LAW JOURNAL. 65 








THE RECENT CASE OF TREASURE 
TROVE.* 


(The Attorney-General y. The Trustees of the Brit- 
ish Museum, 1903, 19 T. L. R. 555.) 

In the year 1896, while.two men were ploughing 
in a flat clayey field near Lough Foyle, by the 
process called subsodiling, i. e., two ploughs fol- 
lowing in the same furrow for the purpose of 
turning up an increased depth of soil, the sec- 
ond man’s plough struck something hard, and on 
stopping to examine what it was, he founda 
number of gold ornaments placed together within 
a space of 9 inches square, and about 18 inches 
from the surface of the field. As might be ex- 
pected, the objects were more or less crumpled, 
especially such of them as were made of thin 
beaten gold, but on being subsequently placed in 
the hands of Messrs. Johnston, of Grafton street, 
Dublin, they were restored as far as possible to 
their original shape. In their present condition 
they may be described as follows: A hollow 
collar in two symmetrical portions, adorned with 
designs in trumpet-shaped spaces, and spirals, 
worked in respousse in the style of art known as 
+*LateCeltic;”’ two chains of fine plaited fabric,one 
of which might have been used as a necklet, were 
concealed inside one of the portions of the collar; 
one entire torque, and about the half of another 
of the same pattern, the special feature of which 
is that a twisted wire had been wound round the 
spiral grooves of the torque itself—a feature 
more commonly met with in Scandinavia about 
the eighth century than in Britain or Ireland; a 
semi-globular bowl, apparently intended for sus- 
pension by four smallrings placed at its edges; 
a model boat, of the Currach type (of which a 
small portion of one end was wanting), with 
rowing benches and a place for a mast, miniature 
oars, spars, grappling-irons and other imple- 
ments. 

We are informed that on the Sunday after the 
discovery of the hoard one of the ploughmen, in 
walking over the site, picked up a fragment of 
gold (now believed to be the missing part of the 
boat), and gave it to his sister, who sold it to a 
jeweler in Londonderry. ‘This fragment is not 
now available—which probably means that it 
was consigned to the melting-pot. It is prob- 
able that the collar, like some bronze collars of 
the same period, had been united at the back by 
an intermediate portion made of a less expensive 
metal, but as nothing of this kind was found it is 
impossible to write with certainty on this point. 
Otherwise the articles were well preserved—at 
any rate they could not be described as having 
been intentionally mutilated. With the excep- 
tion of the collar, which undoubtedly belongs to 
the pagan period of Late Celtic art, and might 


*By Dr. Robert Munro, one of the Vice-Presidents 
of the Society of Antiquaries of Scotland, who was 
called by the Attorney-General as a witness for the 
Crown.— The Juridica Review. 





range from 200 B. C. to about 400 A. D., none of 
the other objects disclose any decided character- 
istics which would assign them to so early a 
period. On the other hand, divergent spirals and 
trumpet-shaped spaces, with or without enamel, 
continued to be used in Scotland and Ireland until 
they became associated with interlaced patterns, 
and other art elements, introduced into the 
British Isles along with Christianity. Seeing, 
then, that the designs on this collar were 
freely adopted by the early Christians as art 
motives in their illuminated manuscripts and 
other works of art, both in stone and metal, and 
that along with them there were no recognized 
pagan symbols, we see no reason why this ex- 
tremely beautifuland valuable ornament should 
not be admissible as part of the treasures of a 
Christian shrine. 

Soon after the discovery of these ancient relics, 
thus so fortuitously discovered on Irish soil, they 
became the property of Mr. Robert Day, M. R. 
I. Acad., who subsequently sold them to the 
trustees of the British Museum for £600. Some’ 
eighteen months later, the Irish academy claimed 
them as treasure trove, and applied to the treas- 
ury to have them restored to Ireland. ‘So cap- 
ital and novel a grievance” ( Times’leader of 22d 
June, 1903) ‘‘was not to be neglected by the Irish 
members, who began to ask questions in the 
house, and who actually went so far as to draft a 
bill which should compel the?British Museum to 
disgorge. Aftera treasury committee had sat, 
and after the law officers, [rish and English, had 
given not altogether harmonious -opinions, the 
government instructed the attorney-general to 
begin the action of which we to-day give the re- 
sult. If the ornaments were to leave the mu- 
geum, such an action was necessary; for the 
trustees are bound by their act not to part with 
any objects once acquired,unless they are ‘useless 
or duplicates.’’’ It will be thus seen that the 
controversy about these ornaments involved a 
combination of interesting problems in law, 
archeology and politics, the last being, prob- 
ably, the most potent element in inducing the 
government to allow the courts of justice to de- 
cide the matter. Had the question not been 
raised in parliament, doubtless government 
would not have interfered with the action of 
the trustees, who, in reality, had done great 
service to British archeology by preventing such 
unique specimens of ancient art from passing 
into a foreign country. Nor can it be denied that 
their exhibition in London would have |been the 
means of making their archzological value more 
widely known than in Dublin, wher they are 
henceforth to find a resting-place. 

Excluding the political element as irrelevant, 
we have afew remarks to offer on the legal and 
archzological questions on which alone the issue 
was decided. The trustees set up two defenses. 
First, they denied that the articles were treasure 
trove; and secondly, if they were, they main- 
tained that, by a charter of Charles II., the right 
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to treasure trove was vested, not in the Crown, 
but in the Irish Society. The law of treasure 
trove, as quoted in court from Chitty,’ is as fol- 
lows: ‘Treasure trove is where any gold or 
silver in coin, plate or bullion, is found con- 
cealed in a house, or in the earth, or other pri- 
yate place, the owner thereof being unknown, in 
which case the treasure belongs to the king or 
his grantee, having the franchise of treagure 
trove; but if he that laid it be known or after- 
wards discovered, the owner and not the king is 
entitled to it; this prerogative right only apply- 
ing in the absence of an owner to claim the prop- 
erty. If the owner, instead of hiding the treas- 
ure, casually lost it or purposely parted with it, in 
such a manner that it is evident he intended to 
abandon the property altogether and did not 
purpose to resume it on another occasion, as if 
he threw it on the ground, or other public place, 
or in the sea, the first finderis entitled to the 
property, as against everyone but the owner, and 
the king’s prerogative does not in this respect 
obtain.”’ 

Frem the above definition it will be seen that 
it is the hiding and not the abandonment of prop- 
erty that entitles the erown toit. Hence, if the 
presumptive evidence is in favor of the gold ob- 
jects having been hidden, they must be held to 
be treasure trove, whereas if they have only been 
lost or intentionally abandoned on sea or land 
they are not so; for, as Mr. Justice Farwell re- 
marked, “‘it is clear from the very terms of the 
definition that no direct evidence can be given of 
the intention to hide, or the intention to aban- 
don, by a perzon who is ex hypothesi unknown.” 

At the outset counsel for the defense argued 
that, there being no evidence of the intention of 
hiding with regard to these ornaments, it was 
suflicient for them to show any other plausible 
theory. But Mr. Justice Farwell ruled that the 
fact of the finding of the objectsin the earth was 
prima facie, in favor of the attorney-general's 
contention, and thatthe onus of proving that the 
objects were not hidden rested with the defend- 
ants. 

These preliminaries having been adjusted, it 
fell to the attorney-general, in the first place, 
merely to prove the facts as to the finding and 
character of the objects, reserving, however, the 
power of bringing rebutting evidence, should 
that be considered necessary, to the arguments 
advanced by the defendants in support of their 
claim to a better title to the ornaments than that 
of the crown. 

The theory set up by the defendants is thus 
briefly expressed by Mr. Justice Farwell in hia 
opinion. ‘That the articles were thrown into 
the sea, which, they suggest, then covered the 
spot in question, as a votive offering by some 
Irish sea king or chiefto some IrMsh sea god, at 
some period between 300 B. C. and 700 A. D., and 


1 A Treatise on the Law ofthe Prerogatives of the 
Crown, by Joseph Chitty, 1820, pp. 152, 153. 





for this purpose they ask the court to infer the 
existence ef the sea on the spot in question, the 
existence of an Irish sea god, the existence of a 
custom to make votive offerings in Ireland dur- 
ing the period suggested, and the existence of 
kings or chiefs who would be likely to make such 
votive offerings.’’ The first and most vital link 
in this ingenious but hypothetical chain of evi- 
dence was the date of the upheavel of the sea 
shore, known as the raised beach, which is ad- 
mitted by all geologists to existin the north of 
Ireland and in Scotland; for, if it could be shown 
that this raised beach had emerged prior to the 
time when it was poasible for these ornaments to 
be in existence, it is manifest that the theory of 
their being a votive offering to a sea god became 
untenable on the hypothesis that they were 
thrown into the sea. The evidence in support of 
this theory by Professor Edward Hull, F.R.S.. is 
thus reported (19 T. L. R., at p. 558): ‘Inthe 
raised beach in the north of Ireland were found 
not only shells of the present period, but flint ar- 
row-heads and other articles made of flint. In 
Scotland there was stronger evidence of the date 
of formation. There had been found skeletons 
of whales and canoes, some hollowed out of sin- 
gle trunks, but others clinker-built of sawn 
planks with holes for riveting. Ironanchorsfand 
boat-hooks had also been found in the raised 
beach in Scotland. The raised beaches in Ireland 
and Scotland were a simultaneous formation in 
his opinion. The iron implements were im- 
portant in fixing the date. He should say the 
beaches began to be formed about the fourth cen- 
tury A.D. His opinion was founded upon all the 
sources of information available. In his opin- 
jon, the articles were deposited in the sea as 
votive offerings, and were found on the upper 
surface of the raised beach. The soil above them 
was not marine, but had accumulated after the 
raising ofthe beach. The inference to him as a 
geologist was that the articles were originally 
under the water, and were raised about the fourth 
century A.D.” 

With regard to the scientific value of these 
statements, the following observations are worthy 
of consideratton. We will deal with thein seri- 
atim: 

(1) Noappreciable difference has been de- 
tected between the ordinary sea beach shells of 
the Neolithic period in Britain and those of the 
present day. ‘They are, therefore, no criterion of 
the antiquity or modernity of these ornaments. 

(2) The presence of flint arrow-heads, and 
other articles of flint, on the Irish raised beach 
would rather show that the upheaval took place 
in the Stone Age than at any time subsequent to 
the fourth century A.D. : 

(3) The finding of skeletons of whales in the 
Carse of Stirling proves only that the raised 
beach was still submerged at the time the school 
of whales were stranded on what was then an in- 
land bay. 

(4) Canoes of the dug-out type have been used 
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since the Stone Age up to medieval times, and 


are therefore of no chronological value. The 
same may be said of the clinker-built boat found 
in the Clyde basin, as it had no specific relation- 
ship with the raised beach at all. 

(5) As to the ‘anchors and boat-hooks’’ said 
to have been found in the raised beach of Scot- 
lana, there is no detailed record of the circum- 
stances in which they were found. The anchor 
particularly referred to by Mr. Haldane as hay- 
ing been foi ml near ‘‘the Dunmore whale”’ is 
thus described by a Mr. Keddoch, in a letter to 
Professor Jamieson,? when announcing the 
discovery of that same whale: ‘*Many years ago, 
an iron anchor was dug up a little to the south- 
east of it [the whale]. The flukes were much 
decayed but the beam, which was of a rude 
square form, with an iron ring, was tolerably 
perfect. It hung many yzars, in the old tower 
near Dunmore, but was at length stolen.’? The 
bones of the ‘‘Dunmore whale”’ were found 200 
yards from the then bed of the Forth, and a little 
tothe south-east of it would be still nearer the 
river; but it would be useless to conjecture what 
is the precise distance the writer meant. We 
have, indeed, no certainty that Mr. Keddoch 
himself had ever seen this anchor, or examined 
the conditions under which it had been found, so 
that he is merely giving hearsay evidence. From 
the constant shifting of the windings of the Forth 
there is nothing improbable in the discovery of a 
small boat-anchor in this raised beach. Such 
anchors are not usually thrown in the water like 
those of large vessels, but on the shore, and one 
might have been easily lost and buried in the 
mud during a storm. Atany rate, it would be 
preposterous to admit such vague statements as 
proving that the raised beach was formed after 
iron anchors came to be used in the Forth, or that 
this particular one had any chronological con- 
nection with the skeleton of the ‘Dunmore 
whale.”’ 

But the remarkable interdigitation of geological 
and archeological phenomena in the Forth Valley 
has greater significance than, probably, Professor 
Hull imagined, as, when correctly interpreted, 


the facts go far to disprove his opinion of the; 


date of the foundation of the twenty-five féet 
raised beaches of Scotland. Briefly stated, the 
following is the succession of physical changes 
which have occurred in the Carse of Stirling: 
First. A deposit of silt and fine clay, in 
which, from time to time, there have been found 
the skeletons of some fourteen whales, three of 
which were associated with implements of deer 


- hern perforated in some instances for the inser-_ 


tion of a handle; thus proving that when the 
school of whales became stranded the present 
rich carse lands were submerged, and that the 
surrounding district was inhabited by man. 
Secondly. At some time subsequently, the sea- 


2 “Edinburgh Philosophical Journal,” 1824, Vol. 11, 
p. 416. 





bottom became dry land, and, in course of time, 
a forest of great trees found a suitable habitat 
thereon. - Various trustworthy descriptions of 
the finding of stumps and trunks of these trees 
are on record. The Rev. Christopher Tait, writ- 
ing in 1794,5 thus describes some found in the 
Kincardine Moss. ‘‘The trees are oak, birch, 
hazel, alder, willow, and in one place there are 
a few firs. Among these the oak abounds most, 
especially upon the west side of the moss, where 
forty large trees of the species were lately found 
lying by their roots, and as close to one another 
as they can be supposed to have grown. One of 
these oaks measures 50 feet in length, and more 
than 3 feet in diameter, and 314 circles or years’ 
growths were counted in one of the roots.” He 
also informs us that ‘‘stumps remain about 2 feet 
not blown down but cut,”’ and that ‘‘marks of an 
axe not exceeding 21-2 inches in breadth are 
sometimes discernible on the lower ends of these 
trees.”’ 

Thirdly. It appears that this forest in its turn 
succumbed to a growth of peat, portions of which 
exist tocthe present day, but of. which a great part 
was removed about a century ago by cutting 
canals and floating it in lumps to the sea. 

The above geological evidence carries us no 
further than to prove a chronological sequence of 
sea, dry land, forest and peat; but the discovery 
of caldrons of an early Late Celtic type, and ofa 
wooden roadway, described as Roman, lying im- 
mediately over the clay and beneath 8 to 14 feet 
of peat, gives us a point d’appui in positive chron- 
ology of the highest importance. One of the 
caldrons, now preserved in the National Museum 
of Edinburgh, was discovered in 1768, and, ale 
though described at the time as a Roman camp 
kettle, it undoubtedly belongs to a continental 
type which came into Britain in pre-Roman 
times. : 

That the Scottish coast had risen at least 11 
feet in the Bronze Age is shown? by the position 
of a small Bronze Age cemetery found at Mag- 
dalen Bridge, near Joppa, the site of which is 
only 11 to 14 feet above high-water mark. 

With regard to the other arguments adduced in 
support of the votive theory it is unnecessary to 
make any remarks. The finding of Mr. Justice 
Farwell on all the points raised in the first plea 
was] as follows: ‘‘(1) There is no evidence to 
show that the sea ever flowed over the spot in 
question within any period during which the 
articles could have been in existence; it is not 
disputed that the raised beach on which the spot 
is situate is of later origin by upheaval than the 
surrounding land, but there is nothing to show 
that it was raised at any time since the Iron Age 


3 “Transactions of the Royal Society of Edinburgh,”’ 
Vol. 3. 

4For a description of the wooden roadway, ca 
drons, and other analogous discoveries see the au 
thor’s ‘‘Pre-historic Scotland.” 
+ 5**Tbid,” p, 40. 
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began; and so far as I can see, it may have been 
at any time between 2000 or so B. C. and some 
time before the beginning of the Christian era. 
(2) There is nothing to show that votive offer- 
ings of the sort suggested were ever made in Ire- 
land. There is no such consensus of expert 
opinion as would enable me to find that such 
offerings have ever been made in Europe since 
the Bronze Age. There is no case known ofa 
votive offering anywhere of a ship coupled with 
other miscellaneous articles, and there is no case 
on record of any votive offering having ever been 
made in Ireland atany time. (3) Notwithstand- 
ing the passage in Brash,° it is by no means cer- 
tain that there was any Irish sea god at all. (4) 
Or that there were any Irish sea kings or chiefs 
who made offerings to a sea god, if any such god 
there were.”’ 

The second line of the defense, viz., that if the 
ornaments were treasure trove the right to them 
was, by a charter of Charles I1., vested, not in 
the Crown, but in the Irish Society, lies outside 
the special sphere of knowledge of the present 
writer; but it may be added that on this point 
also the decision was in favor of the attorney- 
general. The final result was that the famous 
gold ornaments were pronounced to be treasure 
trove ‘belonging to His Majesty by virtue of the 
Prerogative Royal,’’ and accordingly the Trus- 
tees of the British Museum were ordered to de- 
liver them up. His Majesty has since presented 
them to the Irish Academy. ; 

Dr. Murray’s vigorous plea for the reform of 
the law of treasure trove receives new support 
from the proceedings in this case, which, how- 
ever interesting from the academic point of view, 
have had for practical outcome merely a some- 
what futile, if sentimentally gratifying, trans- 
ference of the ‘‘treasure’’ frém one museum to 
another, at a cost of £3114, Os. 2d., as stated by 
Mr. Balfour in the House of Commons on 28th 
July last. (See An Archeological Survey of the 
United Kingdom, by David Murray, LL.D., p.57 
etseq.) The truth is that the object which the 
law of treasure trove is now invoked to aid is 
diametrically opposed to the object which it was 
originally devised to subserve. Its original inten- 
tion was to secure to the Crown a not inconsider- 
able source of income; it is now invoked, on the 
contrary, to ensure the preservation of objects of 
antiquarian value for the public benefit. The 
Crown has long ceased to assert its rights in its 
own patrimonial interest—witness the King's 
graceful action in the present case, and the prac- 
tice generally observed of bestowing on the 
finder who gives a full and prompt report of his 
discovery the bullion value of the objects dis- 
covered. (See also a Treasury Order of 29th 
August, 1886, providing for the return to the 
finder, of such coins and objects as are not actu- 
ally required for naticnal institutions, and for 


6“Ogam Inscribed Monuments of the Gaedhil in 
the British Islands,” by R. R. Brash, p. 22. 





payment to him, less certain deductions, of the 
sums received from such institutions as the anti- 
quarian value of the coins and objects retained.) 
In these circumstances it is perhaps scarcely sur- 
prising that a law framed with one object 
should be found unsatisfactory when utilized to 
subserve another and quite different object. It may 
have been reasonable enough to restrict within 
somewhat narrow limits the kingly right to 
treasure trove, but these limitations are quite 
inappropriate in view of the modern purpose 
of the law, as the present case well shows. It is 
absurd that the nation through the Crown—for 
that is what it comes to—should be able to lay 
claim to a gold tore if found hidden in the ground, 
but not if found on the surface of the ground or 
in the sea, and probably not if found in a prehis- 
toric grave (forthat is presumably not a case of 
occultatio thesauri, but rather of deliberate aban- 
donment). If the claim of the finder of articles 
of antiquarian value, or of the owner of the land 
in which they are discovered, is to be overridden 
in the larger interests of the public, the law 
should be reformed so as to avowedly meet this 
object, and should in particular be extended so 
as to include, with adequate safeguards and in- 
ducements,all objects of distinct antiquarian value, 
whether of gold or silver or not, and irrespective 
of any requirement of proof or presumption as to 
their having been originally hidden. Under the 
existing law, the Queen’s and Lord Treasurer’s 
Remembrancer in 1888 laid claim to a-sepulchral 
urn and jet necklace found in a tumulus on the 
Earl of Home’s lands, and the claim was con- 
ceded, with the result, however, that the Crown 
waived its rights in favor of the Earl, on condi- 
tion that he presented the articles to the National 
Museum (Proceedings of the Society of Anti- 
quaries of Scotland, xxv. p. 64). This claim 
was of course plainly unwarranted, but it affords 
yet another instance of the necessity for a com- 
plete recasting of the law so as to bring it into 
consonance with its modern purpose of securing 
for the Nation objects of national antiquarian in- 
terest, and at the same time to prevent it from 
unnecessarily encroaching upun private rights. 











ATTORNEYS—DISBARMENT ON THE GROUND: 
OF SCANDALOUS PLEADINGS. 





IN RE SNOW. 





Supreme Court of Utah, February 15, 1904. 


Const. art. 6,§ 19, provides that judicial officers 
shall be liable to removal from office for crimes, mis- 
demeanors or malfeasance in office. Rev. St. 1898, § 
4156, makes it a criminal conspiracy for two or more . 
persons to conspire to falsely maintain any action. 
Defendant’s answer in an action alleged that a justice 
of the supreme court had conspired with plaintiff, 
and used tke weight of his personal, as well as judi- 
cial, influence to induce plaintiff to bring the suit, and 
that it war not bona fide, but colorable, and brought 
solely for the purpose of gratifying the malicious in- 
stincts of the justice, and on an understanding that 
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the fruits of the litigation should be divided between 
the justice and plaintiff. Held, that the language 
meant that the justice had bartered his judicial influ- 
ence for a portion of the fruits of the litigation, azd 
hence charged a conspiracy rendering the justice, if 
true, liable to removal from office. 


STATEMENT OF FACTS: 

In pursuance of an order made by this court in 
Morrison v. Snow, 26 Utah, 247, 266,72 Pac. Rep. 
924, a citation was issued under the seal of the 
court to A. E..- Snow, W. H. Wilkins and J. M. 
Bowman, requiring them and each of them, to 
appear in this court and show cause, if any they 
have, why their licenses as attorneys and coun- 
selors at law should not be revoked for unpro- 
fessional conduct and the violation of their oaths 
as such attorneys and counselors at law. The un- 
professional conduct upon which the order and 
citation were based consisted of certain false and 
slanderous charges made by Snow in his answer 
filed in the suit of Morrison v. Snow et al., supra. 
By an examination of the record in that case it 
will be seen that Morrison brought an action in 
equity against Snow to have canceled and re- 
scinded a certain contract entered into between 
them whereby Morrison sold and delivered to 
Snow 145,000 shares of mining stock. The only 
relief asked by Morrison was a cancellation and a 
return of the mining stock, which he alleged 
Snow had obtained from him through fraud. 
Snow, in his answer, denied the material allega- 
tions relied on by Morrison for a recovery, and 
further alleged that Mr. Justice Bartch, who was 
then, and is now, a member of this court, but who 
was in no way or manner connected with the 
transaction which was the subject-matter of the 
action, ‘‘conspired and confederated with the said 
Morrison, and used the weight of his personal as 
well as judicial influence to induce the said Mor- 
rison to bring his said suit; that the said suit is 
colorable, and is not a bona jide suit, but is 
brought and is the result of a conspiracy between 
the said Bartch and the said Morrison for the 
sole purpose of gratifying the malicious instincts 
of said Bartch, * * * and it is agreed be- 
tween them that the fruits resulting from this 
suit, if any, shall be divided between the gaid 
Bartch and the said Morrison.” In his prayer 
Snow asked that Justice Bartch be made a party 
to the suit, which was done. 

lt will be readily observed that Justice Bartch 
was neither a necessary nor proper party to the 
action, as Snow’s ability to defeat the action and 
prevent a recovery by Morrison in no way de- 
pended upon the truth or falsity of the charges 
made against Justice Bartch. Morrison’s right 
to a recovery depended entirely upon his ability 
to prove the fraud alleged in his complaint, and 
any advice he may have received, or any influ- 
ence, if any, that may have been brought to bear 
on him to induce him to bring the action, could 
in no way affect his legal rights. The evidence, 
however, in the case, affirmatively shows that the 
foregoing allegations against Justice Bartch were 





utterly false and without any foundation what- 
ever. On this feature of the case the trial court 
found ‘“‘that the allegations in the answer of the 
defendant Alviras E. Snow of and concerning the 
defendant George W. Bartch were and are false, 
and no evidence was introduced on the hearing 
tending in any degree to sustain the same, * * * 
and all such allegations in the answer of Alviras 
E. Snow are false and made without foundation 
in fact, and they are not sustained by any testi- 
mony whatever.’’ As a conclusion of law the 
court found ‘“‘that the allegations in the answer of 
defendant Alviras E. Snow * * * of and con- 
cerning defendant George W. Bartch are scan- 
dalous and malicious, and that the same be, and 
by order and decree of this court are, stricken 
from the files and records of this court as scan- 
dalous, malicious and impertinent.’’ In the de- 
cree the court ‘‘ordered and adjudged that the 
allegations contained in the answer of the de- 
fendant Alviras E. Snow * * * concerning 
the defendant George W. Bartch are impertinent 
and scandalous, and they be and are stricken 
from the files of this court.” 

Each of the respondents has filed his separate 
answer to the citation. Alviras E. Snow in his 
answer, so far as material here, alleges that ‘‘cer- 
tain allegations were made by affiant in his ar- 
swer in the case mentioned in the citation, to- 
wit, C. D. Morrison vy. Alviras E. Snow, e¢ al., 
which were construed to be prejudicial to the 
name of the said Honorable George W. Bartch; 
but whatever was said by affiant, either in his 
answer or as a witness in said case. nothing was 
by him written or said with intent to impugn the 
honor or reflect upon the integrity of the said 
G. W. Bartch as a member of this honorable 
court, as @ judicial officer.” And again: ‘That 
affiant had no intention whatever of casting any 
reflection upon this court, or upon the Honorable 
Geo. W. Bartch, as a member of this court, and 
that, if there be anything which can be 80 con- 
strued, it was certainly not intentional on the 
part of this affiant.”” He concludes his answer 
by alleging that he only knows in a general way 
what charges are meant to be made against him, 
and asks that if any further action is to be taken 
against him that the charges be made more 
specific. ‘This latter plea is also interposed by 
respondent W. H. Wilkins. In the opinion of 
this court in the case of Morrison v. Snow, e¢ al., 
supra, the scandalous matter above referred to, 
and upon which the order and citation is based, 
is set out in detail and very fully considered and 
discussed, and a casual reading of the opinion 
will not leave any doubt as to what the unpro- 
fessional conduct inentioned in the order and 
citation consists of; hence there is absolutely no 
merit whatever to the plea that respondents are 
not fully advised of what they have to meet and 
answer. 

Respondent Wilkins, in his answer, alleges, in 
part, as follows: ‘Believing that a proper respect 
for this honorable court demands it, emphatically 
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and unequivecatingly disclaums any intent to 
show disrespect to this court, and insists that 
none of his actions as an attorney or otherwise 
can be in any way construed as disrespectful to 
this court; that the allegations incorporated by 
said respondent into the answer of said Snow 
were so incorporated by him as Snow’s attorney 
after the same were vouched for as true by said 
Snow, who was a man of truth and veracity, as 
well as of business standing in this community, 
respondent also being advised that said Snow 
was an attorney-at-law and an officer of this 
court, and Snow’s said answer was therefore so 
prepared; * * * that said charges were so incor- 
porated into said answer after a careful consid- 
eration of, and a full and firm belief inthe truth 
of the same; that the said allegations were so 
made against the said Bartch as an individual, 
and not as a judge of this court; that no charge 
was made of any abuse of his official position, 
but simply of the use of the ‘weight of influence’ 
derived from his said position and that only, in 
so far as the said Bartch could not, if he engaged 
in ordinary business affairs with men, divest him- 
self of the ‘weight of intluence’ derived from his 
ofticial position. Respondent further expressly 
disclaims being actuated in said proceedings by 
any malice whatever against the said Rartch in 
incorporating said charges in said answer as 
aforesaid, respondent being at the time a total 
stranger to, and having no relations of any kind 
whatever, official or otherwise, with, the said 
Bartch; but respondent states that he was sim- 
ply actuated in said proceedings by his sense of 
duty to his client, and, while hoping that in the 
conduct and management of so difficult a case he 
was able toand did do his whole duty in this 
regard, he does not feel, after a careful consid- 
eration of his acts, that he has exceeded that duty 
in any degree.” 

Respondent, J. M. Bowman, in his answer, so 
far as material here, alleged: ‘*That he was one 
of the attorneys for plaintiff and appellant Alvi- 
ras E. Snow in the case above referred to; that 
this defendant did not prepare any of the plead- 
ings or written or printed arguments in said case, 
and did not have anything directly todo in the 
preparation or dictation ofthem or either of 
them.’’ After stating that he participated in the 
trial and knew of the allegations contained in the 
pleadings, and that he honestly and conscien- 
tiously believed that the matters therein alleged 
were proper and legitimate subjects of investiga- 
tion, and that they, if proved, would affect the 
legal rights of his client, he further alleged: 
“That any statement or allegations of facts con- 
tained in said complaint affecting the Honorable 
George W. Bartch, a justice of this court, were 
vouched for by defendant's client, and defendant 
had no knowledge concerning them; but this de- 
fendant avers that in giving such statements or 
allegations any apparent indorsement by signing 
his name to any of the pleadings or papers in 
said.cause wasdone solely for the purpose of 





presenting the grievances of his client to a court 
for investigation, and was done without any mal- 
ice or illwill against said Bartch, and without 
any intent to reflect upon the integrity or char- 
acter of said Bartch, nor with any intentin any 
way orin any manner to attack the dignity of 
this or any other court or judge thereof.’’ The 
defendant in the same dignified tone explains his 
connection with the case on appeal. 

McCarty, J.: After stating the facts, deliv- 
ered the opinion of the court. 

The disclaimers that respondents intended to 
reflect upon Justice Bartch as a member of this 
court, or as a judicial officer, cannot excuse 
them, as the language used clearly shows the 
contrary to be the case. It charges the justice 
with having ‘‘conspired and confederated with 
the said Morrison, and used the weight of his 
personal as well as judicial influence to induce 
the said Morrison to bring the said suit.”’ 

It will be observed that Snow referred to Justice 
Bartch as a person possessing, first, a ‘‘per- 
sonal,’’ and, second, a ‘‘judicial,’’ influence, and 
he charges him with having used the weight of 
this dual influence—‘‘judicial”’ as well as ‘‘per- 
sonal’’—to incite and stir up groundless litiga- 
tion, and that his motives for doing so were, first, 
to gratify his malicious instincts, and, second, to 
share in the fruits, if any, of the litigation. In 
other words, Justice Bartch was accused of bar- 
tering his judicial influence for a portion of the 
prospective fruits to be derived from vexatious 
and groundless litigation. The language used is 
not susceptible of any other interpretation. The 
meaning and intent must be determined by 
a fair interpretation of the languageused. And 
itis a familiar rule of lawthat every sane man 
intends the natural and necessary consequences 
of his own deliberate acts. 1 Greenl. Ev. 18; Peo- 
ple v. Wilson, 64 II]. 195,16 Am. Rep.528; State 
v. McClaugherty, 33 W. Va. 250, 108. E. Rep. 
407. A member of this court is thus deliberately, 
wantonly, and falsely charged with having en- 
tered into a criminal conspiracy (section 4156, 
Rey. St. 1898), a crime for which, if there were 
any facts from which guilt could be reasonably 
inferred, he could, and in all probability would, 
be made a defendant ina criminal proceeding, 
and he would also be liable to impeachment and 
removal from office (section 19, art. 6, Const.). 
Such false and scandalous accusations, when 
made by a sworn officer of the court, whose duty 
it is to maintain the respect, honor, and dignity 
of the judiciary, isascandal that must neces- 
sarily affect the courts, and has a tendency to 
degrade and bring into public disrepute the en- 
tire judicial department of the state, and thereby 
weaken the efficacy and destroy its usefulness. If 
such practices are tobe permitted and indulged 
in by attorneys who are indifferent to the duties 
imposed upon them by the oath they have taken, 
and who have but little or no regard for the ethics 
of the legal profession, and we regret to say exper- 
ience has shown that occasionally one of this 
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class is to be found in nearly every jurisdiction— 
the confidence that the masses of the people have 
always had in the courts of justice in this country, 
and the respect they have always entertained 
for them, are bound to be to some extent 
weakened and their moral support accordingly 
withdrawn. Accusations ofso grave and serious 
a character, when made against a judge in his 
official capacity, as was done in this case, by an 
attorney, must necessarily havea much greater 
influence on the public mind than when made in 
the heat of passion by some defeated and disap- 
pointed litigant, as the public has a right to, and 
many no doubt will, because of the attorney’s 
position and his connection and affiliation with 
the court and judicial officers, give eredence to 
the charges, however false and unjustifiable they 
may be. Take away the confidence of the peo- 
ple, and the moral influence of both the bench 
and bar is gone, and their effectiveness destroyed, 
because the interests of the court and bar are so 
interwoven that one cannot be undermined with- 
out pulling down the other. The enforcement 
and protection of public and private rights—in 
fact, civil liberty itself—depends upon the inde- 
pendence of the bar being upheld and maintained 
inviolate on the one hand, and the respect and 
dignity of the courts on the other. In fact, no 
man who values his character, honor, and good 
name more than public notoriety, and who has a 
decent respect for a good opinion of his fellow men, 
would ever aspire to become a member of a court 
if he is to be thus falsely and wantonly villified 
and slandered by attorneys who are an integral 
part of the judicial machinery. And no attorney 
who has any regard for hisown manhood and 
pride for his profession would care to practice 
before a court which has so far forgotten che re- 
spect it owes itself, and its duty to the public, as 
to permit such outrages to gounrebuked. Under 
our system of popular government, the only sure 
way for the courts to maintain the high standing 
for integrity and incorruptibility they have al- 
ways occupied in the pnblic mind is to merit it 
by a fearless and conscientious discharge of every 
moral and legal obligation imposed upon them. 
But even when they have done this courts cannot 
maintain their dignity, and retain the respect and 
confidence of the people, if they permit attorneys 
to recklessly, falslely, and without any justifica- 
tion or excuse whatever, make sweeping charges 
of official misconduct and corruption against the 
judicial officers. And when an attorney ina ju- 
dicial proceeding, or otherwise, for the purpose 
of showing his contempt and illwill for a judicial 
ofticer, willfully makes false and defamatory 
charges, criminal in character, of official conduct 
against such officer, which tend to humiliate and 
disgrace him and bring into contempt the court 
of which he is a member, such attorney not only 
becomes a reproach to his profession, but a men- 
ace to the dignity of the court. and thereby 
hinders and obstructs the administration of jus- 
tice. As was said by the court in considering this 


‘the power, but they do not create it. 





same question in Morrison v. Snow, et al., supra: 
‘*In the interest of good government and the pro- 
tection of individuals aud their own dignity, it is 
absolutely necessary that courts exercise their 
power, not only to compel, their officers to per- 
form their duties in accordance with law ard 
proper decorum, but to revoke the license of an 
attorney when his conduct is reprehensible and 
he acts in violation of the statute, and when his 
retention as an officer would become a reproach 
to the court and.a menace to its dignity and use- 
fulness.” 

That courts are inherently clothed with this 
power, and that it is their duty, in proper cases, 
to exercise it, however disagreeable such duty 
may be, is supported by an overwhelming weight 
of authority. “The power to strike from the 
rolls is inherent in the court itself. No statute or 
rule is necessary to authorize the punishment in 
proper cases. Statutes and rules may regulate 
It is neces- 
sary for the protection of the court, the proper 
administration of justice, the dignity and purity 
of the profession, and for the public good and 
the protection of clients,’ Weeks, Attorneys, 
154. In 4 Cyc. 908, the rule is stated as follows: 
“Tt is the duty of an attorney not merely to ob- 
serve the rules of courteous demeanor in open 
court, but also to abstain out of court from all 


insulting language and offensive.conduct toward - 


the judges personally for their judicial acts. For 


a breach of this duty the attogney may be sus- - 


pended or disbarred.’’ See case cited in note. 
And again, on page 911, same volume: ‘Profes- 
sional misconduct or neglect of duty as an at- 
torney is a good ground for suspension or disbar- 
ment.’? People v. Green (Colo.),3 Pac. Rep. 
65, 49 Am. Rep. 351; Jn re Brown (Wyo.), 4 Pac. 
Rep. 1085. ‘The obligation which attorneys as- 
sume when they are admitted to the bar is not 
merely to be obedient to the constitution and laws, 
butto maintain at all times the respect due to 
courts of justice and judicial officers. This obli- 
gation is not discharged by merely observing the 
rules of courteous demeanor in open court, but 
includes abstaining out of court from insulting 
language and offensive conduct towards the 
judges personally for their judicial acts;’’ and 
‘so also using written or spoken language re- 
flecting unjustly upon the character or integrity 
of the judge of the court is conduct unbecoming 
an attorney and an indignity upon the court, and 
will justify the summary disbarment of the at- 
torney guilty of it, * * * It is a general and well- 
settled rule that counsel are exempt from liability 
for defamatory language in the pleadings pub- 
lished or uttered in the course of judicial pro- 
ceedings, provided such language is pertinent 
and material to the case. But this rule of leni- 
ence does not apply, and cannot be pleaded asa 
defense, in proceedings to disbar an attorney for 
maliciously slandering the judge before whom he 
has conducted litigation; in such a case the de- 
fendant can only protect himself by showing the 
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truth of the charges alleged.””’ Am. & Eng. Enc. 
Law (2d Ed.), pp. 306, 307; State v. McClaugh- 
erty, 33 W. Va. 250, 10S. E. Rep. 407; People v. 
, Wilson, 64 Ill. 195, 16 Am. Rep. 528; People v. 
Green, 9 Colo. 506, 13 Pac. Rep. 514; Ex parte 
Wall, 107 U.S. 265, 2 Sup. Ct. Rep. 569, 27 L. Ed. 
552; State v. Winton, 11 Oreg. 456, 5 Pace. Rep. 
337, 50 Am. Rep. 486. 

We do not claim, nordo we wish to be under- 
stood as holding, thata judge cannot be made a 
party to an action or proceeding, or that he can- 
not be sued direct on matters relating to his pri- 
vate transactions, and the party suing, be he at- 
torney or layman, has the same rights and privi- 
leges that are accorded to litigants generally. He 
may, in good faith, allege in his pleadings any 
facts pertinent to the case which, if proved, 
would entitle him to relief, and the party making 
the allegations will be protected, even though he 
should fail in his proof to substantiate them, 
What we do hold is that attorneys cannot be 
permitted to use the privilege thus accorded them 
as a shield to protect themselves in making 
false, scandalous, and defamatory charges against 
a court or judicial officer, or for that matter 
against any person, which charges were not in 
issue and upon which no relief could be granted, 
for the sole purpose of scandalizing and disgrac- 
ing the party at whom they are directed. No at- 
tempt was made by respondents to prove the 
charges made against Justice Bartch, who 
waived all legal objections that could have been 
made to the order making him a party, and who 
eame in and answered the allegations charging 
him with official misconduct, and demanded a 
full investigation, and the record shows that they 
not only refused to but were unable to produce a 
scintilla of proof to support them. Morrison, 
the only person, excepting Justice Bartch, who 
was in a position to know just what transpired 
between the justice and himself, testified emphat- 
ically and positively that Justice Bartch never 
advised him to bring suit against Snow, but, on 
the contrary, advised him not to sue, and no at- 
tempt was made to contradict or disprove this 
evidence. The evidence on this point is copied 
in the case of Morrison v. Snow, et al., supra. No 
claim is made in their answers to the order and 
citation that there was any truth in the accusa- 
tions made, or that there was any fact or circum- 
stance from which an inference could be drawn 
of improper conduct on the part of the justice. 
The only justification or excuse that Snow makes 
is that he did not intend to reflect upon the jus- 
tice-as a judicial officer. 

By request and invitation of the court the bar 
association of this state appointed a committee 
consisting of three of their members, all gentle- 
men of high standing in their profession, to ap- 
pear at the hearing of this matter, not as prose- 
cutors nor as. counsel for respondents, but as 
friends of the court. After a careful review of 
the case and the matter upon which the order 
and citation are based, they unanimously decided 





that there is not sufficient before the court to au- 
thorize it to further proceed in the matter, and 
that the proceedings should be dismissed; that, 
while the charges made against Justice Bartch 
might be a sufficient cause or ground for prefer- 
ring charges against respondent Snow for unpro- 
fessional conduct, from the record as it now 
stands no penalty can be legally inflicted. The 
entire record containing the impertinent and 
slanderous matter under consideration as made 
and brought to this court by respondents is be- 
fore us, and after a very thorough examination 
of it, and many of the adjudicated cases, wherein 
the same principles involved in this proceeding 
are exhaustively discussed, we regret to say that 
we are foreed to a different conclusion, as to the 
court's powers and duties, from that arrived at 
by the able counsel who have appeared before us 
and so thoroughly discussed the questions in- 
volved. The attitude of counsel‘ and the grave 
and delicate responsibility imposed upon the 
court, have impelled us to proceed with caution 
and great deliberation, and to carefully and dis- 
passionately consider every feature of the case, 
and we feel that to follow the course outlined by 
counsel would be a warrant and license for un- 
scrupulous and evil-disposed attorneys in the 
future, whenever they form a personal dislike for 
a court or judicial officer, or have some fancied 
grievance against either, to commit similar out- 
rages. Fora court to sit supinely by and permit 
such slanderous and unwarranted charges to be 
made by one of its own officers against the official 
integrity of one of its members as was done in 
the case before us, which the records of the 
court show conclusively to be false, would be 
recreancy on the part of the court that would in- 
vite, if not merit, contempt forcourts and judi- 
cial authority, the effect of which would be 
demoralizing and far-reaching. 

In view of the fact that respondent Bowman 
had nothing whatever to do with the prepara- 
tion of the case, and the manly and dignified tone 
of his answer, we are disposed to accept his plea 
that he entertained no malice or ill-will in what 
he did, and dismiss the case as to him without 
further comment. Respondent Wilkins stands 
in an entirely different light. He prepared the 
case and drafted the pleadings and assumed the 
management and control of the case throughout, 
and if he believed the statements and represen- 
tatdons made by his client at the time he prepared 
the pleadings, respecting the alleged conspiracy 
between Morrison and Justice Bartch, he must 
certainly have known of the utter falsity before 
the trial was concluded, and, as these allegations 
contained no matter whatever that was pertinent 
to the case, it was his duty, as an attorney, to at. 
least cease parading them before the court and 
public. ‘The plea that he believed them to be 
material and relevant to the case cannot be ac- 
cepted from a man of bis intelligence and expe- 
rience at the bar. That the plea is made in bad 
faith is evident from the fact that he repeatedly, 
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during his argument of that case in this court, 
stated: ‘*We [referring to himself and associates] 
do not ask for anything against Judge Bartch. 
We eare nothing about him,”’’ ete. Therefore his 
conduct cannot be too strongly condemned. But 
in deference to the position of the bar as out- 
lined by the members of the committee who 
have appeared in the case, and the allegations in 
his answer that he inserted the scandalous mat- 
ter referred to in Snow’s answer on the assurance 
of Snow that they were true, the case against 
him is also dismissed. 

The position of respondent Snow, we regret to 
say, is different from that of either of the other 
respondents. He was not misled and deceived 
by any statement or representations of others, 
and he does not claim that there was any fact or 
circumstance that justified the slightest suspicion 
of official misconduct on the part of Justice 
Bartch. Under these circumstances it would be a 
reproach to the court and a violation of public duty 
to suffer to go unrebuked and unpunished one of 
its officers who has thus, without one single fact 
or circumstance to justify it, willfully, maliciously 
and falsely charged one of its members with hav- 
ing entered into a criminal conspiracy, in which 
he bartered and sold the weight of his judicial 
influence for a portion of the prospective fruits 
of colorable and vexatious litigation, which he 
alleges such member incited and stirred up for 
the purpose of gratifying a petty vindictiveness 
on the part of such member. The offense of 
Snow is indeed of such gravity that we would be 
entirely within the law if we should proceed to 
inflict the severest penalty and permanently dis- 
bar him. But Snow, we may assume from the 
record in this case, has heretofore conducted 
himself in his profession with uprightness and 
integrity and as becoming a man of good moral 
character; and, as said by Justice Field in the 
case of Ex parte Wall, supra: ‘*To disbar an 
attorney is to inflict upon him a punishment of 
the severest character. He is admitted to the 
bar only after years of study. The profession 
may be to him the source of great emolument. 
If possessed of fair learning and ability, he may 
reasonably expect to receive from his practice an 
income of several thousand dollars a year. * * * 
To disbar him, having such practice, is equiva- 
lent to depriving him of his capital. 1t would 
often entail poverty upon himself and destitution 
upon his family.’’ And further: **The power of 
inflicting such punishment should never be ex- 
ercised unless absolutely necessary to protect the 
court and the public from one shown * * * to be 
unfit to be a member of an honorable profes- 
sion.’’ We acquiesce in the views thus expressed 
by Justice Field, and therefore conclude that 
Snow is not unfit to continue in the practice of his 
profession, although his conduct in the particu- 
lar matter under consideration was exceedingly 
reprehensible, and not only merits condemnation, 
but deserves and must receive such punishment 
as will emphatically communicate to such mem- 





bers of the profession as have any disposition to 
offend in like manner our disapprobation of such 


.conduct by officers of tbis court, and as will im- 


press upon them that similar tranegressions in 
future will be visited with severe consequences, 
and that the lenity shown in this case must not 
be regarded as a precedent by which the court 
will be governed hereafter in dealing with a like 
offense. 

It is therefore ordered that the respondent 
Snow be, and he is hereby, suspended from his 
rights and privileges as an attorney and counselor 
in the courts of this state for a period of 60 days 
from this date. 

MARIONFAUX, District Judge, concurs. 


Norr.—Attacking, Criticising or Attempting to In- 


Jluence the Court as a Ground for Disbarment or 


Suspension.—(a) In General.—An attorney may dis- 
cuss with his client the fitness of a judge before whom 
his case may come for trial, and the things which may 
influence him, and may advise the client to adopt any 
means to secure a favorable determination thereof 
short of corruptly attempting to pervert justice or in- 
fluence the judge by intimidation or otherwise, with- 
out being guilty of en act subjecting him to disbar- 
ment. Ez parte Cole Fed. Cas. No. 2973 [1 McCrary 
405.] Where, however, an attorney advised his clients 
to attempt to influence the action of a court in a 
pending suit by newspaper publications, intended to 
intimidate the judge, such acts are sufficient to disbar 
him, although the advice is not acted on. Ex parte 
Cole, Fed. Cas. No. 2973 (1 McCrary 405); Bradley 
v. Fisher, 80 U. 8. [13 Wall, 335. 

(b) Attacks Out of Court.—An attorney may be dis- 
barred also for making a personal attack on the judge 
for his action as such, though such an offense be not 
embraced in the statute relative to disbarment. Beene 
v. State, 22 Ark. 149. As, for instance, assailing the 
judge on the street with low epithet and charges of 
corruption. People v. Green, 1 Colo. 237, 3 Pac. 65, 
49 Am. Rep. 351; In re Brown, 3 Wyo. 121, 4 Pac. 
1085. Or making a threat of personal chastisement. 
Bradley y. Fisher, 80 U. 8. [13 Wall.] 385; State v. 
Root, 5 N. Dak. 487, 67 N. W. Rep. 590. So also writ- 
ing a grossly unprofessional letter to the judge at- 
tempting to change his decision is ground for disbar- 
ment. Jn re Smith [Pa. Com. Pl.],2 Lack. Leg. N. 
152. So also for writing or publishing in a newspaper 
a false and libelous charge against the court in respect 
to his official conduct. State v. McClaugherty, 33 
W. Va. 250, 10 S. E. Rep. 407. 

(c) Attucks in Attorney’s Brief.—So also where an. 
attorney attacks the supreme and appellate court in. 
his brief, or any member thereof, and alleges that, if 
the supreme court decides adversely to his client, the 
general public will see that it is corrupt, should be: 
suspended from practice. Jn re Philbrook, 105 Cal. 
471, 88 Pac. Rep. 884, 45 Am. St. Rep. 59; People v. 
Brown, 17 Colo, 431, 30 Pac. Rep. 338. It has been 
held that a motion for rehearing is not a pleading but 
an argument addressed to the court; and it is con- 
tempt for an attorney toincorporate therein con- 
temptuous, scandalous, or insulting matter. Jn re 
Wooley, 74 Ky. (11 Bush.) 95; In re De Armas (La.),. 
10 Mart. (O. S.), 123. 

(d) Attacks in Attorney’s Pleadings.—An attorney 
must not falsely or maliciously attack the court in his. 
pleadings. People vy. Green, 9 Colo. 506, 13 Pac. Rep.. 
514. In this case, an attorney maliciously charged in. 
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pleadings,’ as material facts, and without probable 
cause, that an attorney in an action offered, and the 
judge who tried the cause accepted, a bribe for the 
rendition of an unwarranted judgment; that both in- 
duced a witness before a grand jury, by whom these 
facts were investigated, to commit perjury; and that 
both corruptly induced the prosecuting attorney to 
enter a nolle prosequi to the indictments resulting 
from this investigation. The court held that the at- 
torney making sueh an attack on the court in his 
pleadings should be disbarred. To same effect: 
People y. Brown, 17 Colo. 431, 30 Pac. Rep. 338; Jn re 
Murray, 58 Hun, 604, 11 N. Y. Supp. 336. It has been 
held, however, that an assistant counsel, who signed 
pleaeings maliciously charging a judge with corrupt 
practices, but who appeared to have acted without 
malice, though with too little caution and circum- 
spection. People v. Green, 9 Colo. 506, 13 Pac. Rep. 
514. 

(e) Attacks in Open Court.—Neither is it justifiable 
for an attorney to attack the court during the trial of 
acause. State v. Maxwell, 19 Fla. 31. 
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1. ACCIDENT INSURANCE—Lawful Stipulations.—The 
courts cannot relieve against insured’s failure to com- 
ply with lawful stipulations in policy.—Travelers’ Ins. 
Co.yv. Thornton, Ga., 46 8. E. Rep. 678. 


2. ACCIDENT INSURANCE—Pleading asto Money Value 
of Time.—In anaction onan accident poliey, plaintiff 
cannot show the value of his time, unless pleaded.— 
Travelers’ Ins. Co. v. Thornton, Ga., 468. E. Rep. 678. 


3. ACTION—Joinder of Causes.—Counts in a declara- 
tion held to both be in tort for fraud and deceit, and 
hence not to be misjoined.—Miller v. John, lll., 70 N. E. 
Rep. 27. 

4. ADVERSE POS8SESSION—Void Judicial Sale.—Pay- 
ment of taxes under a void judicial sale inures to the 
benefit of a former owner.—Waldron v. Harvey, W. Va., 
46 8. E. Rep. 603. 





5. APPEAL AND ERROR- Assignment of Error.—An as- 
signment of error, which is not a proposition in itseif, 
not followed by propositions, and upon which, in argu- 
ment, at least two propositions are based, cannotbe con- 
sidered—Gulf, C. & 8S. F. Ry. Co. v. Dunn, Tex.,73 S. W 
Rep. 1080. , 

6. APPBAL AND ERROR—Record as to Excluded Evi- 
dence.—To warrant the reversal of a judgment for the 
exclusion of evidence, the record must show interroga- 
tories and offers which presented to the trial court the 
question relied on in the courtof seview.— Gardiner 
Campbell Co. v. Iroquois Iron Co., U. 8. C. C. of App., 
Seventh Oircuit, 127 Fed. Rep. 648. 


7. APPEAL AND ERROR—Writ of Error.-- On motion to 
dismiss a writ of error, affidavit of the clerk of the su- 
perior court, setting forth reasons why there had been 
no service of the bill of exceptions, cannot be considered 
—T. L. Smith & Co. v.C. 8. Hirsch & Oo., Ga., 46 8. E. 
Rep . 637. 

8. ASSAULT AND BATTERY—Questions for the Jury.—In 
prosecution for aggravated assuult, issue as to whether 
defendant’s conduct produced any disagreeable emo- 
tion of shame, etc., in prosecutrix should have been 
submitted to jury.—Stermer v. State, Tex., 78 8. W. Rep. 
1072. 

9. ASSIGNMENTS—Abandonment of Works.—A con- 
tractor held not liable on his acceptance of the order of 
the subcontractor, who abandoned the work, so that no 
last payment became due to him.—Miller v. Norcross, 
87 N. Y. Supp. 56. 

10. ASSIGNMENTS—Priorities.—Priorities between equi- 
table assignments determined.—Weeks y. City of New 
York, 87 N: Y. Supp. 98. 

11. ATTACHMENT—Company’s Funds in Bank Liable.— 
The fund of a life insurance company deposited in a 
bank held the property of the company, subject to at- 
tachment.—National Park Bank vy. Clark,87 N. Y. Supp. 
185. 

12, ATTORNEY AND CLIENT—Right to Discharge At- 
torney.—A client may discharge his attorney at any time 
for any cause, or without cause, even where the fee is 
contingent; the attorney being entitled to recover for 
services already rendered.—Joseph’s Admr. v. Lapp’s 
Admr., Ky., 78 8. W. Bep. 1119. 


18. BANKRUPTCY—Accounting.—Trustee’s action un- 
der Bankr. Act July 1, 1898, ch. 541, § 60b, 30 Stat. 562 (U. 
8. Comp. St. 1901, p. 3445), should be one in equity for an 
accounting.—Houghton v. Stiner, 87 N. Y. Supp. 10. 


14. BANKRUPTCY—Adverse Claims.—Bankr. Act Feb. 
5, 1903, ch. 487, § 23, cl. “‘b,” 32 Stat. 798, held not to au- 
thorize an adverse claimant of property alleged to be- 
long to the bankrupt toconfer jurisdiction on the court 
of bankruptcy to determine such adverse claim in a 
summary proceeding.—In re Teschmacher & Mrazay, 
U.S. D. C., E. D. Pa., 127 Fed. Rep. 728. 


15. BANKRUPTCY—Allowance of Attorney’s Fees.—Al- 
lowances to attorneys for services in bankruptcy cases 
must in all cases be made in view of theclearly disclosed 
policy of the law to reduce the expense of administering 
bankrupt estates to the minimum.—Jn re Lang, U. 8. D. 
U., W. D. Tex., 127 Fed. Rep. 755. 


16. BANKRUPTCY—Amending Claim After Expiration 
of Year.—A creditor, having proveda note given by a 
bankrupt firm against the partnership estate, cannot, by 
an amendment after the expiration of the year allowed 
for filing claims, add a claim against one of the partners, 
based on his indorsement of the note.—Jn re McCallum 
& McCallum, U.S. D. C., E. D. Pa., 127 Fed. Rep. 768. 


17. BANKRUPTCY —Chattel Mortgage.—A court of bank- 
ruptcy may, in its discretion, grant leave to the holder 
of a chattel mortgage given by the bankrupt to sue 
thereon in a state court, as the proper tribunal to deter- 
mine its validity under the state laws, and to join the 
trustee as adefendant.—Jn re Johnson, U.S. D.C., D. 
Nev., 127 Fed. Rep. 6158. 
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18. BANKRUPTCY —Dismissal for Lack of Jurisdiction. 
—Voluntary bankraptcy proceedings may be dismissed 
on petition of creditors, based on testimony of the bank- 
rupt showing that the court is withoud jurisdiction, al- 
though the adjudication, made ex parte, was not ap- 
pealed from.—Jn re Garneau, U. 8. C. C. of App., Seventh 
Circuit, 127 Fed. Rep 677. 

19. BANKRuUPTCY—Effecton Execution Sale had Four 
Months Prior.—In an action by atrustee in bankruptcy 
to recover the proceeds of an execution sale on defend- 
ant’s judgment obtained agaist bankrupt less than four 
months before the filing of the petition in bankruptcy, 
held, that adjudication in bankruptey was conclusive 
that bankrapt was imsolvent at the time of defendant's 
judgment.—DeGraff v. Lang, §7 N. Y. Supp. 78. 

20, BANKRUPTCY—Exemptions.—While the exemptions 
allowed a bankrupt are those provided for by the stat- 
utes of the state, the time and manner of elaiming such 
exemptions, and of awarding them and setting them 
apart, is regulated by the bankruptcy act.—/n re Kane, 
U. 8. C. C. of App., Seventh Circuit, 127 Fed. Rep. 552. 

21. BanKRUPTCY—False Oath to Schedule.—The omis- 
sion by a bankrupt from her schedule of an interest in 
land which had been conveyed to. her, and which she 
had mortgaged held to Warrant the refusal of her dis- 
eharge, on the ground that she had made a false oath to 
such schedule.—In re Gailey, U.8 C. C. of App., Seventh 
Circuit, 127 Fed. Rep. 538. 

22. BANKRUPTCY—Insanity of Partner.—The insanity 
of a partner and the appointment of a conservator of his 
estate will net prevent an adjudication of bankruptcy 
against the partnership.—In re L. Stein & Co., U. 8. C.C. 
of App., Seventh Circuit, 127 Fed Rep 547. 

23. BANKaguPTCY — Mortgage to Secure Advances.—A 
Inertgage given to secure present advances, made,in 
good faith, to a person who within four months there- 
after became a bankrupt, is valid —Farmers’ Bank v.C. 
D. Carr & Co , U. 8. C.C. of App., Fourth Cireuit, 127 Fed. 
Rep. 690. 

24. BawKRuptTcr—Setting Aside for Laek ef Jurisdic- 
tion.—Objection tothe jurisdiction of the court to adjudge 
a corporation a bankrupt may be taken, after the ad- 
judication has been made, by an application to set It 
aside, where the want of jurisdiction did notappear from 
the pleadings; but it should be done promptly after the 
facts appear from the evidence taken.—Jn re Niagara 
Contracting Co., U. 8. D. C., W. D. M. Y., 127 Fed. Kap. 782. 

25. BANKRUPTCY—Transfer of Title to Property by Be- 
celver.—A receiver In bankruptcy cannot transfer title 
to any ofthe bankrupt’s property without order of the 
court.—Muschel vy. Austern, 87 N. Y. Supp. 235. 

26. BANKS AND BANKING~—Letters of Credit.—That a 
bank, {ssuing a letterof credit, erroneously assumed 
that checks of the bearer had been cashed on the faith 
thereof, held immaterial, as against the holder of other 


checks of the bearer cashed on the faith ofthe letter.—. 


Bank of Seneca v. First Nat. Bank, Mo.,78 58. W. Rep. 
1092. 

27. BANK AND BAWKING—Btockholder’s Action for Divi- 
dend.—In action by stockholder for dividend, answer 
held sufficient to allow defense that 10 per cent. of net 
profits had not been set off for surplus before a dividend 
was declared.—Lapsley v. Merchants’ Bank of Jefferson 
City, Mo., 78 8. W. Rep. 1095. 

23. BILLS AND NOTES—Daty to Show Consideration.— 
W here notes were fraudulently circulated, the burden 
is on the Indorsee to show a valuable consideration and 
no knowledge of the makers’ rights.—J. Register’s Bons 
Co. v. Reed, Mass., 70 N. E. Rep. 58. 

29. BILLS AND NoTEs—Suing Indorser without First re- 
sorting to Mortgage Security.—The holder of anote may 
sue an indorser, without first resorting to his remedy 
under a mortgage seeuring the same.—Williams Bros. v, 
Rosenbaum, Tex., 79 8. W. Rep. 594. < 

30. BILLS A¥D NoTES—What Law Governs Where no 
Interest is Fixed.—Where anote is payable in the eity of 
New York, it was goverened as to interest by the laws of 





New York, though no'rate was fixed.—Simpson v. Hef- 
ter, 87 N. Y. Supp. 243. 

31, BRIBBRY—Defective Indictment.—In view of Const. 
U. 8. art. 1,§2, an indictment for bribery at a primary 
election, alleging thata certain person was candidate 
“for the office of congress,” is fatally defective.—Allison 
v. State, Tex., 78 S. W. Rep. 1065. 

32 CaRRIFRS—Conditions Imposed by Town Respect- 
ing Street Car Fares.—Acceptance by street railway 
company of location granted by town held not torender 
valid conditions imposed by town as to fares.—Keefe v. 
Lexington & B. St. Ry. Co., Mass., 70 N. KE. Rep. 87. 

33. CaRRIERS—Ejection of Passengers.—Act of person 
in permitting wife to ride ontrain without ticket or 
money held to constitute negligence, precluding recov- 
ery for her ejection.—Galveston, H. & H. R.Co. v. Scott, 
Tex., 795. W. Rep. 642. 


34. CARRIERS—Hay as a Perishable Merchandise.— 
Hay not being perishable merchandise, a car- 
rier is not called upon to forth unusual efforts to remove 
the same, when delivered to it for transportation.— 
Strough v. New York Cent. & H. R. R. Co., 87N. Y. 
Supp 380. 

35. CARRIERS—Instruction asto Keeping Cars in Safe 
Condition.—In action against street railway for injuries 
to a passenger, defendant held not entitled to complain 
of an instruction to the effect that it was incu:nbent on 
defendant to keep its cars and appliances in safe order 
and condition.—Nashville B. RB. v. Howard, Tenn., 78 
8 W. Rep. 1098. 

36. CARRIERS—Refusal to Pay Fare.—Street car pas- 
senger, refusing to pay fare, held to have no cause of 
action against company for forcible ejection.—Hoelljes 
v. Imterurban 8. Ry. Co.,87 N.Y. Supp 183. 


87. CARRIERS—Sudden Jerk at Station Causing Injury. 
—Where a railroad train has almost stopped ata station, 
a sudden jerk, injuring a passenger, is negligence.— 
Moorman y. Atchison, T. &8. F. Ry. Co., Mo., 78 8. W. 
Rep. 1089. 

38. CLUBS—Delinguent Member.—Notice to delinquent 
club member that he would be dropped held to justify 
him in relying thereon, and to exonerate him from 
further dues.—Westchester Golf Club Co. v. Pinkney, 
87 M. Y. Supp. 153. 

39. ComsPIRacy—Defined.—All whe aid, advise, or as- 
sist in a wrengful act, orapprove it after it is done, if 
for their benefit, are liable, the same as if they had done 
it themselves.—Miller v. John, Ill.,70 W. E. Rep. 27. 


40. CONSTITUTIONAL Law—Local Option Law.—The 
local option law (Pub. Acts.1899, p. 275, No. 188) is not 
waconstitutional becaase it discriminates against drug- 
gists doing business in a local option county.—People v. 
Shuler, Mich., 95 N. W. Rep. 986. 

41. CONSTITUTIONAL Law—SBStatute as to Verdict by 
Nine Jurors.—Though an action was begun and the is- 
sues joined prior to the adoption of the law authorizing 
nine of the jury in a civil case to render a verdict,a 
verdict so rendered was valid.—Roenfeldt v. St. Louis & 
8. By. Co., Mo., 79 8. W. Rep. 706. 

42. CONTRACTS—Agreement Not to Enter Dramshop 
Business.—An agreement not to enter the dramshop 
business In acertain city held not contrary to public 
policy, asin restraint of trade.—Mitchell v. Branham, 
Mo., 79 8. W. Rep. 739. 

43, CONTRACTS—Strike Occasioning Delay.—A strike, 
oecasioning delay in a subcontractor’s work, held not 
“through ne default” of his, so that the contractor could 
finish the work at the subcontractor’s expense. r 
v. Norcross, 87 N. Y. Supp. 56. 

44. CORPORATIONS—Action for Accounting Against 
Mortgagee.—A Girector of acorporation held estopped 
from suing to compel an accounting against a mort- 
gagee of the corporation’s assets for the benefit of 
creditors.—Maher v. Hastie, Mieh., 98 N. W. Rep. 976. 

45. CORPORATIONS—Impeaching Mortgage for Fraud. 
—Stockho ders of a reorganized corporation held Lot 
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entitled to impeach a mortgage given by the corpora- 
tion for fraud in which the mortgagee had no part.—Big 
Creek Gap Coal & Iron Co. v. American Loan & Trust 
Co., U. 8. O. C. of App., Sixth Circuit, 127 Fed. Rep. 
625. 

46. CORPORATIONS—Liability of Principal.—A foreign 
corporation held liable, not only for actual damages but 
for exemplary damages, for state agent’s fraudulent 
representutions in transferring a mortgage held by the 
corporation.—Western Cottage Piano & Organ Co. v. 
Anderson, Tex., 79 8. W. Rep. 516. 

47. COUNTERFEITING—Covering Penny with a Silver 
Wash.—Under Pen. Code 1901, arts. 557, 559, 561, held, that 
one may be convicted of passing a counterfeit coin who 
passes as a dime a cent covered with a wash, to give it 
the color of a dime.—Glass v. State, Tex., 78 S. W. Rep. 
1068. 

48. CourTs—Amount in Controversy in Ejeetment.— 
In ejectment, the amount in controversy, to sustain fed- 
eral jurisdiction, held the value of the whole property 
cl. imed by plaintiff and described in the complaint.— 
Butters v. Carney, U. 8. C. C., D. Nev., 127 Fed. Rep. 622. 


49. CouRTs—Jurisdiction of Supreme Court in Delin- 
q@ent Tax Action.—An action to collect delinquent real 
estate taxes does not involve title to real estate, so as to 
confer appellate jurisdiction on the supreme court, un- 
der Const. art. 6, sec. 12.—State v. Elliott, Mo., 79S. W. 
Rep. 696. 

50. CouRTS—Overruling a Former Decision —In order 
to overrulea former decision, deliberately made, the 
supreme court should be convinced, not merely that the 
case was wrongly decided, but that less injury will re- 
sult from overruling,than from following it.—McEvoy v. 
City of Sault Ste. Marie, Mich., ¥8 N. W. Rep. 1006. 

51. COVENANTS—Construction.—Modern apartment 
houses held, in action for injunction against their oc- 
cupancy, not within prohibision of a covenant in a deed 
against theerection of a tercment house on the land 
conveyed.—Kitching v. Brown, 87 N. Y. Supp. 75. 

52. COVENANTS—How Construed.—Covenant in deed 
against constructing any other than a certain kind of a 
house on defendant’s premises held not to apply tea 
wall to be built thereon.—Clark vy. Lee, Mass., 70 N. E. 
Rep. 47. 

53. CRIMINAL EVIDENCE-Opinion as to Drunkenness., 
—A witness may give his opinion as to whether another 
person was drunk.—Pace v. State, Tex., 79 8. W. Rep. 
531, 

54. CRIMINAL LAW—Preliminary Examination.—The 
rule tkat one should not be subjected to trial fortwo 
separate and distinct offenses at one time has no appli- 
cation toa preliminary examination before a justice.— 
People v. Shuler, Mich., 98 N. W. Rep. 986. 

55. CRIMINAL LAW—What Constitutes a Principal.—In 
order to constitute one a principal ina crime, he must 
be actually and bodily present when the offense is com- 
mitted.—McDonald y. State, Tex., 79S. W. Rep. 542. 


56. CRIMINAL TRIAL—Qontinuances for the Purpose of 
Impeaching State’s Witness.— Refusal to continue, tp 
enable defendant to procure a witness to impeach wit- 
ness for the state, held within the discretion of the 
court.—Eatman v. State, Ala., 36 So. Rep. 16. 

57. CRIMINAL TRIAL—Continuances Within the Discre- 
tion of the Court.—Continuances are within the discre- 
tion of the court, which will not be interfered with on 
appeal, unless substantial rights of accused have been 
prejudiced.—Dean v. Commonwealth, Ky., 78 S. W. Rep. 
1112. 

58. CRIMINAL TRIAL—Expert Witness.—An instruction, 
on the trial of a charge of forgery, as tothe presumable 
effect of the reasons which an expert witness would 
have given for his opinion, if defendant had called for 
them, held erroneous.—Withaup v. United States, U. 8S. 
C. C. of App., Eighth Circuit, 127 Fed. Rep. 530. 

59, CRIMINAL TRIAL—Service of Statement of Facts.— 
In the absence of an extension of time for the service of 





a statement of facts, it must be served within 30 days 
after the date of the judgment.—State v. Yandell, Wash., 
75 Pac. Rep. 988. 

60. DAMAGES—Retention of Wages Until Completion 
of Contract.—Provision for retention of wages till com- 
pletion of contract held a valid provision for liquidated 
damages.— Wilson v. Godkin,Mich., 98 N. W. Rep. 985. 


61. DISTURBANCE OF PUBLIC ASSEMBLAGE—Religious 
Worship.—In a prosecution for disturbing religious wor- 
ship, a charge that defendant was guilty if he disturbed 
apy part of the congregation held not error.—Clark v. 
State, Tex., 75 8S. W. Rep. 1078. 


62. DIVORCE—Alimony Within Court’s Discretion.—In 
divorce, the amount of alimony and solicitor’s fees are 
within the sound discretion of the chancellor, which 
will not be disturbed, unless abused.—Benham vy. Ben- 
ham, Ill., 70 N. E. Rep. 30. 


63. ELECTRICITY—I .ve Wire. — An experienced line- 
man of a telephone corapany, killed by contact with a 
wire of an electric lighting company, held guilty of con- 
tributory negligence.—Columbus R. Co. v. Dorsey, Ga., 
46 8. E. Rep. 635. ‘ 


64. EMINENT DOMAIN — Dismissal of Condemnation 
Proceedings Before Acceptance.—The United States may 
dismiss proceedings for the condemnation of property 
for public use at any time before the actual acceptance 
of the property and payment therefor.—United States vy. 
Dickson, U. 8. C. C., N. D. Ga., 127 Fed. Rep. 774. 


65. Equiry—What Constitutes ‘“‘Laches.”—Laches, to 
be a bar, must be so great, and the relation to the right 
such, that it will be inequitable to permit plaintiff to as- 
sert it.—Cresap v. Cresap, W. Va., 46S. E. Rep. 552. 


66. ESTOPPEL—Executor’s Repudiation of Oil Lease.— 
Where an executor, without authority to bind the leg- 
atees, executed an oil and gas lease on a farm, and had 
acquired the interests of two of the legatees, he was 
estopped from denying that his interest was subject to 
the lease.—Lanyon Zine Co. v. Freeman, Kan., 75 Pae. 
Rep. 995. 

67. EVIDENCE—Cross-Examination of Expert.—Where 
an expert had told all he knew of the subject in hand, it 
was proper to curtail any further cross-examination.— 
Stroh v. South Covington & C. St. Ry. Co., Ky.,78 S. W. 
Rep. 1120. 

68. EVIDENCE—Exclusion of Witness. — Exception to 
exclusion of witness, because not qualified as an expert, 
may be taken, anda review obtained, without showing 
what the witness’ testimony would have been.—Muske- 
get Island Club v. Town of Nantucket, Mass.,70 N. E. 
Rep. 61. 

69. EVIDENCE—Expert’s Opinion as to Contributory 
Causes.—An expert may give his opinion as to medica 
facts, but eannot testify as to what was or was not “a 
contributing cause” of an injury.—Travelers’ Ins. Co. v. 
Thornton, Ga., 46 8. E. Rep. 678. 

70. EVIDENCE—Results of Dissection of Limb.—A phy- 
sician held competent to testify as to the results of the 
dissection of a limb whieh he amputated, though he was 
not present at such dissection.—Steinacker v. Hills 
Bros. Co., 87 N. Y. Supp. 32, 

71. EVIDERCE—Scale of Wages.—A witness may give 
the union scale of wages as a ground for his conclusion 
as to the probable wages of a person injured, although 
there is no proof that such person was a union man.— 
Nelson v. Young, 87 N. Y. Supp. 69. 

72. EVIDENCE—W ill Contest.—On a will contest based 
on testamentary incapacity and undue influence, the 
declarations of the proponent, one of the beneficiaries 
under the will, are not admissible.—Roberts v. Bidwell, 
Mich., 98 N. W. Rep. 1000. 

73. EXECUTORS AND ADMINISTRATORS—Ancillary Ex- 
ecutor’s Right to Commissions.—Ancillary executor in 
Michigan held not entitled to commissions on estate dis- 
tributed in Pennsylvania.—Porter ¥. Long, Mich., 98 N. 
W. Rep. 990. 
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74. EXECUTORS AND ADMINISTRATORS~Assent of Ex- 
ecutor. — The assent of an executor a devise will be 
presumed after more than 30 years.—Phillips v. Smith, 
Ga., 468. E. Rep. 640. . 

75. FIRE INSURANCE—Misstatement of Interest in Ap- 
plication.—Mutual insurance association held estopped 
to claim nonliability foran alleged misstatement of in- 
terest, written in an application byone of insurer’s di- 
rectors.—Loomis v. Jefferson County Patrons’ Fire Re- 
lief Assn., 87 N. Y. Supp. 5. 

76. HignHways—OQbstruction.—In order to enable a 
private person to sue for obstruction of a public way, he 
must show peculiar damage.—Tilly v. Mitchell & Lewis 
Co., Wis., 98 N. W. Rep. 969. 

77. HOMESTEAD—Unexecuted Intention to Create.— 
A husbard’s unexecuted intention to occupy certain 
land us his homestead was insufticient to create a home- 
stead right.—Higgins v. Higgins, Ky., 788. W. Rep. 1124. 

78. HOMICIDE — Dying Declarations. — Where it is 
doubtful as to whether an alleged dying declaration was 
made in extremis, the court of appeals will not interfere 
with theruling adm tting it in evidence.—Martin v. Com- 
monwealth, Ky., 78S. W. Rep. 1104. 

79. HOMICIDE—Evidence Admissible of Disputeas to 
Property Rights.—Where a murder grew out of a dis- 
pute between defendant and a third party as to owner- 
ship of property, in which deceased interfered, evidence 
as to such ownership held admissible.—People v. Roda- 
wald, N. Y., 70 N. EK. Rep. 1. 

80. HomMIcipE—Instruction. — On trial for homicide, 
an instruction that, if deceased assaulted defendant to 
protect the life of his sister, etc., of which there was 
no evidence, justifieda reversal.—Rooks y. State, Ga., 
46S. E. Rep. 631. 

81. HUSBAND AND WIFE—Application of Moneys Paid 
to Creditor.—Where a creditor of husband and wife, re- 
spectively, is paid money by the husband, to apply on 
his debt, and he has notice that the money was that 
of the wife, it is his duty to apply it to her debt.—Chason 
y. Anderson, Ga., 468. E. Rep. 629. 

82. HUSBAND AND WIFE—Estoppel as Applied to Mar- 
ried Women.—A married woman cannot lose her land 
by estoppel without actual fraud.—Waldron v. Harvey, 
W.Va, 468. E. Rep. 603. 

83. HUSBAND AND WIFE—Limitations.—After death of 
wife, limitations held to run against heirs of community, 
without the husband having repudiated their claims.— 
Miller vy. Miller, Tex., 78 S. W. Rep. 1085. 

84. INDICTMENT AND INFORMATION—Evidence Show- 
ing Greater Offense than that Charged.—Though the 
state’s evidence in a prosecution for robbery, if be- 
lieved, showed defendant guilty of the crime charged, 
he could still be convicted of assault with intent to rob. 
—People v. Blanchard, Mich , 98 N. W. Rep. 983. 

§5. INDICTMENT AND INFORMATION — Using the Par- 
ticipial Form of Expression.—An indictment for misde- 
meanor is not bad because it uses the participial form, as 
by charging that defendaut committed the offense “by 
then and there executing and presenting” a false 
voucher to obtain payment of a perision.—Pooler vy. 
United States, U.S. C. C. of App., FirstCireuit, 127 Fed. 
Rep. 509. ; 

86. INJUNCTION—Invalid Ordinance.—Equity has juris- 
diction of a suit to enjoin the enforcement of an invalid 
ordinance fixing the price to be charged by a gas com- 
pany to consumers, where they are numerous and the 
ordinance imposes a penalty for each vioiation, on the 
ground of preventing a mulitiplicity of suits.—Mills v. 
City of Chicago, U. S.C. C., N. D. Ill., 127 Fed. Rep. 731. 

87. INNKEEPERS—Spilling Water on Guest.—Whether 
spilling a glass of water on a guest by a waiterina 
crowded restaurantis negligence depends onthe circum- 
stances of the case.—Block vy. Sherry, 87 N. Y. Supp. 160. 

88. INTOXICATING LIQuoRs — Sale for Sacramental 
Purposes. — It is not necessary that an information 

charging the illegal sale of liquor in local option terri- 





tory shall negative Pub. Acts 1899, p. 280, No. 183, § 19 
permitting sale for sacramental, medicinal, ete., pur- 
poses.—People v. Shuler, Mich.,98 N. W. Rep. 986. 

89. JOINT TENANCY—Funds in Bank.—Where two per- 
sons own jointly a deposit in a savings bank, the sur- 
vivor becomes vested with the entire fund.—Farrelly v. 
Emigrant Industrial Say, Bank, 87 N. Y. Supp. 54. 

90. JUDGMENT — Attacking Levy of Execution.—A 
debtor cannot be heard, after judgment, to attack the 
levy of the execution on the ground that the debt was 
usurious.—Wilkinson v. Holton, Ga., 468. E. Rep. 620. 

91. JURY—Too Frequent Service.—The enforcement of 
the law prohibiting too frequent service on the jury is 
referred primarily to the judge and incidentally to the 
parties by way of challenge.—Jordan Vv. State, Ga., 468. 
E. Rep. 679. 

92, JuRx—Venire Not Selected by Commissioners —Ve- 


“nire of jurors not selected by jury commissioners should 


be quashed on motion, notwithstanding Code Cr. Proc. 
arts. 661, 696.—W hite v. State, Tex., 78 S. W. Rep. 1066. 

93, LANDLORD AND TENANT—Abandonment of Prem- 
ises.—Giving by landlord to a city of a license similar to 
one given by tenant to landlord held not an acceptance 
of premises then abandoned by tenant.—Pierson y. 
Hughes, 87 N. Y. Supp. 223. 

94. LANDLORD AND TENANT—Defective Petition in Ac- 
tion for Personal Injuries.—In action against a landlord 
for injuries to a tenant’s property by the collapse of the 
building, the petition held not to state a cause of action 
against the landlord.—Franklin v, Tracey, Ky., 78S. W. 
Rep. 1112. 

95. LANDLORD AND TENANT—Holding Over After Ad- 
vance in Rent.—Where a tenant Is notified that, if he 
holds over, he will be required to pay an additional rent, 
he will be bound by the notification.—Stees v. Berg- 
meler, Minn., 98 N. W. Rep. 648. 

96. LARCENY—Unconstitutionality of Statute. — One 
who acts in reliance on a statute cannot be held to ans- 
swer for a criminal charge because the statute is subse- 
quently discovered to be unconstitutional.—Kueney v. 
Uhl, Iowa, 98 N. W. Rep. 602. 

97. LIBEL AND SLANDER—Burden of Proof.—Where 
the words alleged to be slanderous are privileged, the 
burden is on plaintiff to prove them false, and that de- 
fendant knew they were false.—Hume v. Kusche, 87 N. 
Y. Supp. 109. 

98. LIFE EsTATES—Payment of Incumbrance.—A life 
tenant, who has paid off an incumbrance to preserve the 
estate, is entitled to reimbursement from the remain- 
dermen.—Tindall v. Peterson, Neb., 98 N. W. Rep. 688. 

99. LIFE INSURANCB—Authority of one Acting for 
Agent.—Where a married woman was appointed agent 
ofa life insurance company, but her husband acted for 
her with the knowledge of the officers of the company, 
he had the authority of a generalagent.—Peck v. Wash- 
ington Life Ins. Co., 87 N. Y. Supp. 210. 

100. LIFE INSURANCE—Burden of Proving Delivery.— 
The burden of proving delivery of a life insurance pol- 
icy sued on, atthe close of all the evidence, is on the 
plaintiff, though she establisbed a prima facie case by 
proving that the policy, complete in form, came from 
the insured’s custody.—Coftin v. New York Life Ins. Co., 
U.S. C. C. of App , First Circuit, 127 Fed. Rep. 555. 

101. LIMITATION OF ACTION—Renewal of Judgment.— 
In an action against a husband and wife for the renewal 
of ajudgment rendered against the husband on notes 
executed by him and his wife, there can be no recovery 
against the wife.—Clark v. Staber, Iowa, 98 N. W. Rep. 
560. 

102. MANDAMUS—Compelling City to collect Omitted 
Taxes.—In proceeding by mandamus to compel city to col- 
lect omitted taxes, only those payable for six years pre- 
vious will be required to be collected.—Milster v. City of 
Spartanburg, S. Car., 46S. E. Rep. 539. 

103. MANDAMUS—Federal Courts.—Mandamus proceed- 
ings in a federal court are strictly legal in their nature, 
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and should be coducted in conformity to the practice in 
common law actions.—City of Cleveland v. United States, 
U. 8. C. C. of App., Sixth Circuit, 127 Fed. Rep. 667. 

104. MARINE INSURANCB— Concurrent Insurance in 
Other Company.—Though there was concurrent marine 
insurance to the same amount as covered by defend 
ant’s policy, defendant held entitled to deduct froma 
loss an arbitrary amount provided forin the policy.— 
Ronan v. Indemnity Mut. Marine Assur. Co., U. 8. D.C., 
8. D. N. ¥., 127 Fed. Rep. 757. 

105. MASTER AND SERVAxT—Coupling Cars.—Pailroad 
brakeman held not to have assumed, as a matter of law, 
the risk in coupling care arising fromtheir negligent 
constraction.—Hewitt vy. East Jordan Lumber Co., Mieh., 
98 N. W. Rep. 992. 

106. MASTER AXD SBRVART—Death Due to Defective 
Cars of Other Company.—A railroad company is liable 
for the death ofan employee from injuries caused by 
the defective condition of cars in its use, but belonging 
to another corporation.—Strauss v. New York, N. H.& 
H. R. Co., 87N. Y. Supp. 67. 

lv7, MASTBR AND SERVANT—Defective Machinery.— 
The risk whicharailway employee assumes when he 
enters the employment does not extend to risks by rea- 
son of defective machinery.—Carson v. Southern Ry. 
Co., 8. Car., 46 8. E. Rep. 525. 


108. MASTBR AND SBRVART—Duty to Furnish Safe 
Tools.—A master is not bound to furnish for hia work- 
men the safest and best machinery.—Glebel! v. Collins 
Co., W. Va., 46 8. E. Rep. 568. 


109. MASTER AND SEBRVART—Duty to Shore Building.— 
Duty of shoring a building rests on the contractor, as 
against subeontractors, in the absence of proof tothe 
contrary.—Nelson v. Young, 87 N. Y. Supp. 69. 


110. MASTER AND SERVART—Infant, how Affected by 
Fe!l »w Servant Rule —Risk arising from the negligence 
ofa fellow servant is not patent, and there is no pre- 
sumption that the same was assumed by an infant of 
tender years.—Evansy. Josephine Mills, Ga., 46 8. E. 
Rep. 574. 


1ll. MASTER AND SmRVABT—Injury Due to Strangers, 
Interfering With Machine.—A servant who is placed in 
charge of an appliance has the right to assume that no 
stranger will attempt to work the same in his absence 
therefrom.—Healy vy. Patterson, Iowa, 98 N. W. Rep. 576. 


112, MASTBR AKD SERVANT—Liability of Contractor 
for Injury to Pedestrian.—Property owner, comtracting 
with independent contractor to build house, held not 
liable for injury to persom passing along adjoining 
street from contractor’s negligence.—Hoff v. Shockley, 
Iowa, 98 N. W. Rep. 573. 

113. MASTBR AND SERVANT—Loaning a General Agent 
to Third Party.—A general agent may be loaned or hired 
by his master to a third party for some special services, 
and as to that particular service he will become servant 
of the third party.—Grace & Hyde Co. v. Probst, IIl., 70 
B.E. Rep. 12. 

114. MECHANICS’ LIEXS—Contractor’s Failure to Com- 
plete Buil g.—Where centractor failed to complete 
building, mechanics’ liens held to attach only to sum 
due after deducting expense of completing it from 
original eontract price.—New Jersey Stee! & Iron Co. v. 
Robinson, 87 N. Y. Bupp. 181. 

115, MINES 4N) MIXING—Performanee of Assessment 
Work.—On an issue as to the performance of assessment 
work on mining elaims, the amount paid for the work is 
admissible. — Whalen Consol. Copper Min. Co. vy. 
Whalen, U. 8. C. C., D. Ney., 127 Fed. Rep. 611. 

116. MORTGAGE —Parol Agreement —Contract that 
eonveyance of mortgaged property shall not satisfy the 
mortgage may rest in parol.—Glenn v. Rudd, 8. Car., 46 
S. E. Rep. 555. 

117. MORTGAGES—Unlatful Detainer.—The purchaser 
under a deed of trust may maintain unlawful detainer. 
—W.shart v. Gerhart, Mo., 75S W. Rep. 1004. 





118. MUNICIPAL CORPORATIONS—Action for Taxes.—A 
plea in abatement to a city’s action for taxes, that the 
state an@ county are necessary parties, is properly 
overruled, where it does not appear that the state and 
county taxes are unpaid.—Bennison v. City of Galves- 
ton, Tex., 78S. W. Rep. 1089. 

119 MUNICIPAL CORPORATIONS—City Council.—In the 
abeence of any statutory or charter restriction, a major- 
ity or quorum is all that is required for the adoption or 
passage of any resolution or order by a city couneil.— 
Thurston v. Huston, Iowa, 98 N. W. Rep. 637. 

120. MUNICIPAL CORPORATIONS—Defective Streets.— 
In action againet a city form negligently repairing a 
street, defendant held entitled to a charge that it was 
not llable if the work was done by an independent con- 
tractor, over whom it had no control.~Jewell v. City of 
Mt. Vernon, 87 N. Y. Supp. 120. 

121. MUNICIPAL CORPORATIONS —Injuries to Traveler 


‘on Street at Common Law.—At common law a city is not 


Hable for injuries to a traveler on its streets, caused by 
obstructions thereia.—McEvoy v. City of Sault £ te. Marie, 
Mich., 98. N. W. Rep. 1006. 

123. MUNICIPAL OORPORATIONS—Mandamus to Compel 
Assessmentof Omitted Taxes.—Mandamus held to lie to 
compel city to assess omitted taxes since the adoption 
of the constitution of 1895 —Milster vy. City of Spartan- 
burg, 8. Car., 46 8. E. Rep. 539, 

128. MUNICIPAL COBPORATIONS—Obstructing Street.— 
A city council bas no right to authorize a private party 
to bridge over a pertion of a street not vacated.—Tilly v. 
Mitchell & Lewis Co., Wis., 98 N. W. Rep. 969. 

124. MUNICIPAL CORPORATIONS—Payment of Permit to 
Construct Vault.—A payment fora permit to construct 
a vault under a sidewalk held not made under duress, 
but voluntary, and net recoverable.— Wolff v. City of 
New York, 87 N. Y. Bupp. 214. 

125. MUNICIPAL OORPORATIONS—Replacing Old Notes. 
—Notes executed by a city, replacing old notes, did not 
increase or create a debt, so as to require provision for 
interest and sinking fund.—City of Tyler vy. L. L. Jester 
& Co., Tex.,78 8. W. Rep. 1058, 

126. MUNICIPAL CORPORATIONS—Right of Majority of 
Committee in Purchase of Horse.—A committee of a 
city coencil to purchase a horse is charged with a judi- 
cial duty, which cannot be discharged by a majority 
without notice to the minority.—Kavanaugh vy. City of 
Wausau, Wis., 98 N. W. Rep. 550. 

127. NEGLIGENCR—Children Under Fourteen Years.— 
Infants under 14 years of age are chargeable with con- 
tributory negligence, resulting from a want of such 
care as their mental and physical capacity fite them for 
exercising.—Evans y. Josephine Mills, Ga., 46 S. E. Rep. 
674. 

128. NEGLIGBHCE—Pleadings.—In an action for negli- 
gent injuries, an allegation that a dump gave way, by 
the negligent manner in which It was kept, did not in- 
volve the issue of improper construction or want of 
repair.—Healy v. Patterson, Iowa, 98 N. W. Rep. 576. 


129. NUISANCE—Electric Light Plant.—The operation 
of an electric light plant in a residential neighborhood 
was Do less anuisance because no care in its operation 
could render it less obnoxious.—Pritehard v. Edison 
Electric Illuminating Co., 87 N. Y. Supp. 245. 

130. OF FICER8S—Successfu! Contestant’s Right to Salary 
Paid Contestee. — Successful election contestant held 
not entitled to recover from the state the salary paid 
contestee during his incumbency of state cflice.—Nall 
vy. Coulter, Ky., 78 8. W. Rep. 1110. 

131. PARENT AND CHILD—Surrender of Custody.—It 
will be presumed that the surrender of custody of a 
minor child by its father is intended to be temporary, 
unless the contrary is made to appear by proof, clear, 
definite and certain.—Miller v. Miller, Iowa,98 N. W. 


Rep. 631. 
182, PARTITION—Parties Necessary. —In partition, un- 
less a sale and distribution are scught, a trustee anda 
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creditor in a deed of trust are not necessary parties.— 
Waldron v. Harvey, W. Va., 46 8. E. Rep. 603. 


133. PARTITION—Wife’s Interest.—Where wife’s share 
in realty was allotted to husband in partition suit, she 
not being a party, their possession with consent of co- 
tenants held a parol partition.—Hays v. Marsh, Iowa, 98 
N. W. Rep. 604. 

134. PARTNERSHIP—Accounting.—A partner’s share of 
a single item of partnership profits may be recovered of 
a copartner by an action at law, if all the other partner- 
ship dealings are settled.—Dorwart v. Ball, Neb., 98 N. 
W. Rep. 652. 

135, PARTNERSHIP—Conversion of Property,—Conver- 
sion will notli¢ on behalf of an Individual partner to re- 
cover partnership property from one holding title 
through another partner.—Andrews v. Olark, Neb., 98 N. 
W. Rep. 655. 

136. PARTNERSHIP — Misappropriation of Assets. — 
Where a surviving partner wrongfully withdraws money 
as salary,and misappropriates assets, he is properly 
charged with interest on interest.— Porter v. Long, 
Mich., 98 N. W. Rep. 990. 


137. PARTNERSHIP—Preferring Creditors.—A surviving 
partner of an insolvent firm may honestly prefer a bona 


fide creditor of the firm.—Bartlett v. Smith, Neb., 98 N. 


W. Rep. 607. 

188. PARTNERSHIP—Salable Value of Good Will —Con- 
tinuing members of partnership held estopped, as 
against retiring partner, to deny that the good will of 
the partnership-had no salable value.—Moore v. Raw- 
son, Mass , 70 N. E. Rep. 64. 

139. PATENTS—Same Inventions.—1T wo patents may be 
forthe same inventions, although the earlier is fora 
specific machine, while the later contains broader 
claims, which embrace both the prior specific machine 
and others as well.—Otis Elevater Co. v. Portland Co., 
U.S.C. C. of App., First Oircuit, 127 Fed. Rep. 557. 


140. PAY MENT—Recovery of Money Where Debt has 
Been Paid Twice.—Debtor, who through mutual mistake, 
is induced to make double payment of a debt, held en- 
titled to recover therefor.—Johnson v. Saum, Iowa, 98 
N. W. Rep. 599. 


141. PLEADING —Waiver of Demurrer.—Where defend- 
ant files a special demurrer, and without aruling thereon 
goes to trial, he waives any rights under the demurrer. 
—Americus Grocery Co. v. Brackett & Co.,Ga., 46 8. E, 
Rep. 657. 

142. PosT OFFICE—Criminal Prosecution for Violation 
of Postal Laws.—Rev. St. § 4059, U. 8. Comp. St 1901, p. 
2757, has no application to criminal prosecutions for vio- 
lation of the postal laws, so as to entitle one giving in- 
formation on which such a prosecution was instituted 
to one-half the sum accepted by the government in 
couipromise and settlement.—Leathers v. United States, 
U.8. D.C., N. D. Ga , 127 Fed. Rep. 776. 


143. POST OF FICE—Using the Mails to Defraud.—An in- 
dictment under Rev, St. § 5840,U 8S. Comp. St. 1901, p. 
8696, for using the mails to defraud, must set out the 
facts constituting the speeific scheme or artifice to de- 
fraud whichdefendant is charged with having devised. 
—Dalton v. United States, U.S.C. C. of App., Seventh 
Circuit, 127 Fed Rep. 544. 

144. PRINCIPAL AND AGENT—Notice of Injury.—Where 
it is sought to charge a party with notice, he is only re 
quired to offer the agent to whom the opposite party 
claims he gave the notice.—Travelers’ Ins. Co. v. Thorn- 
ton, Ga., 46S, E. Rep. 678. 


145. PRINCIPAL AND AGENT—Scope of Authority.—A 
principal's liability for the acts of his agent is not af- 
fected by restrictions of authority, where the principal 
represented that the agent had a wider authority. — 
Phipps v. Mallory Commission Co., Mo ,78 S. W. Rep. 
1097. 

146. PRINCIPAL AND AGENT—Traveling Agent.—Trav- 
eling salesman held not to necessarily have authority to 





bind principal by warranty.—Troy Grocery Co. v. Potter 
& Wrightington, Ala., 36 So. Rep. 12. 

147, QUIETING TITLH—Laches.— Where one is vested 
with legal title to land, laches will not defeat a suit for 
it, when the right is not yet barred by limitation.— 
Waldron v. Harvey, W. Va., 46 8S. E. Rep. 603. 

148. RAILROADS—Duty to Trespasser.—Railroad owes 
trespasser duty, after discovering him, of not exposing 
him to unreasenable danger, or to intentional negligent 
act.—Johnson v. Chicago, St. P., M. & O. Ry. Co., lowa, 
98 N. W. Rop. 642. ‘ 

149. RAILROADS—Injunction Against Town Council. - 
An injunction is not the proper remedy to prevent a 
town council from repealing orders granting assent to 
the occupation of the streets of the town by a railroad 
company.—Belingten & N. R. Oo. v. Town of Alston, W. 
Va., 46S. E. Rep. 612. 

150. RAILROADS—Injury to Trespassing Boy.—In an ac- 
tion for injuries to a boy trespassing on a freight car, 
the burden was on the plaintiff to show reckless and 
wanton misconduct on the part of defendant’s servant. 
—Bjornquist v. Boston & A. R. Co., Mass., 70 N. KE. Rep. 
53. 

151. RAILROADS— Liability of Consolidated Company. 
—A consolidated railroad company of South Carolina, 
created by special act, held not subject to suit for a tort 
committed by one of the constituent companies prior 
to the consolidation.—Joseph v. Southern Ry. Co., U. 
8.C.C., D. 8. Car., 127 Fed. Rep. 606. 


152. RECEIVERS—Lien Acquired by Benefieiary.—The 
lien acquired by a beneficiary in a life policy by attach- 
ing property belonging to the jnsurer, a foreign corpo- 
ration, and found in New York, held not defeated by the 
subsequent appointment of a receiver in New York of 
the company.—National Park Bank v. Olark, 87N. Y. 
Supp. 155. 

153. REMOVAL OF CAaUsES—Jurisdiction of State and 
Federal Courts.—Where a suitagainst a railroad com- 
pany and its receivers, appointed ina federal court, was 
removed to such court, no proceedings could be taken 
therein in the state court while it was pending and un- 
determined in the federal court.—Cily of Ashland v. 
Whitcomb, Wis., 98 N. W. Rep. 581. 


154. REsCuE—Sending Letter to Prisoner.—The send- 
ing of a letter to a prisoner held to constitute a sufficient 
overt act to justify a conviction for an attempt to coi- 
mit the crime described by Pen. Code, § 87.—People v. 
Buckley, 87 N. Y. Supp. 191. 

155. SALES—Agreement to Repair Property.—Where, 
in action on a note, defendunt pleads agreement to re- 
pair defects in property, which the plaintiff refused to 
carry out, he must prove a breach of the agreement and 
show damages.—Carter & Dorvuugh v. Minton, Ga., 46 8. 
E, Rep. 658. " 

156, SALES—Breach of Warranty.—Where there is a 
breach of warranty, the buyer can resell on the same 
day or retain the goods at the market price.—Americus 
Grocery Co. v. Brackett & Co., Ga., 46.5. EK. Rep. 667. 


157. SALES—Contract to Manufacture and Deliver.— 
Contract to make and deliver wrenches aecording to 
model held a contract to manufacture and deliver, and 
not one of sale.—Ideal Wrench Co. v. Garvin Mach. Co., 
87 N. Y. Supp. 41. 

158. SALES—Defects in Tune of Piano.—Where the 
vendor of a piano stipulates that he will not be respon- 
sible for the tuning, he cannot be held liable for a de- 
fectof that character.—Holcombe v. Cable Co., Ga., 46 
8. E. Rep. 671. 

159. SALES—Election to Rescind Precludes Damages. 
—Where a party to written contract for the purchase of 
personulty elects to rescind, and returns the property 
before payment, he cannot demand damages for.a 
breach.—McCormick Harvesting Mach. Co. v. Brown, 
Neb., 98 N. W. Rep. 697. 

160. SALES—Implied Warranty of Article Intended for 
Special Purpose.—Where a machine is intended for 
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special purposes, the law implies a warranty that it is 
adapted tothe use intended.—Parsons Band Cutter & 
Self Feeder Oo. v. Mallinger, Iowa, 98 N. W. Rep. 580. 

161. SALES—Measure of Damages.—Where trover Is 
brought for the possession of property conditionally 
sold, waere plaintiff elects to take a money verdict, the 
measure of his recovery is the unpaid price, with inter- 
est.—Fussell v. Heard & Fullington, Ga., 468, E. Rep. 621. 

162. SEAMEN—Member of Crew, When.—From the date 
aseaman signs shipping articles, he becomes a member 
of the crew, subjectto all the penalties imposed by the 
United States maritime law.—The Ida G. Farren, U. 8. D. 
C., E. D. N. Car., 127 Fed. Rep. 166. 

163.- SHIPPING— Damage to Cargo by Escaping Steam. 
—A decree holding a steamship lable for damage to 
cargo caused by steam escaping through partially open 
valves, on the ground that the evidence was insufticient 
to show thatthe valves were closed at the commence- 
ment of the voyage, afirmed.—The Manitou, U. 8. C. C. 
of App., Second Circuit, 127 Fed. Rep. 554. 

164. STREET RAILROADS—Child Trespassing on Car 
Steps.—Child riding on step of street car held trespas- 
ser, to whom railroad owed no duty of discovering his 
peril.—Monahan vy. Covington St. Ry. Co., Ky., 78 8. W, 
Rep. 1106. 

165. STREET RAILROADS—Duty to Pedestrians.—Duty of 
a street ratlway toward person using the streets is to ex- 
ercise reasonable care, and charge imposing on it ob- 
ligation of using all the care that motormen could use 
held erroneous.—Klimpl vy. Metropolitan St. Ry. Co., 
87 N. Y. Supp. 39. 

166. STREET RAILROADS—Newsboys Held Tres3passers 
—A newsboy, who was injured injumping froma mov- 
ing street car, held tobe a trespasser, to whom the com- 
pany owed no duty, except to refrain from willfully or 
recklessly and wentonly exposing him to injury.—Albert 
v. Boston Elevated Ry. Co., Mass., 70 N. E. Rep. 52. 


167. STREET RAILROADS—Right to Occupy Streets.—A 
resolution permitting street railway to occupy a street 
held not to have amounted to extension of time pro- 
vided by ordinance within which the railway should 
have an exclusive privilege.—Thurston v. Huston, Iowa, 
98 N. W. Rep. 637. 

168. STREET RAILROADS — Transfers. — A regulation 
of a street railway company, requiring a passenger 
changing from one line to another to produce a transfer 
or pay his fare, is reasonable.—Crowley v. Fitchburg & 
L. St. Ry. Co., Mass., 70N. E. Rep. 56. 

169. TAXATION—Exemption, How Computed.—The val- 
ues of both real and personal property of decedent must 
be added together in determining and exemption under 
the transfer tax law.—Jn re Halleck’s Estate, 87 N. Y. 
Supp. 255. 

170. TAXATION—Sale of Land for Taxecs.—As between 
the state and the owner, the title to land sold for taxes 
becomes absolute in the state on a regular sale.—Hickey 
v. Rutledge, Mich., 98 N. W. Bep. 974. 

171. TAXATION—Sale of Luinber.—Under a contract 
for the manufacture and sale of lumber, title held not 
to pass to the buyer until after delivery on cars.—Grand 
Rapids Bark & Lumber Co. v. Inland Tp., Mich., 98 N. W. 
Rep. 980. 

172. TAXATION—Second Tax Sale.—Where an heir buys 
at second tax sale, and the purchaser at the first sale 
does not redeem from such second purchaser, the pur- 
chasing heir acquires as against him a superior title.-— 
Cain v. Brown, W. Va, 46S. E. Rep. 579. 

173. TRIAL—Duty to Submit Case to Jury.—Where evi- 
dence fairly tends to support cause set out in declara- 
tion, court held bound to submit it to the jury.—Mar- 
quette Third Vein Coal Co. v. Dielie, Ill.,70 N. E. Rep. 
1j. 

174. TRIAL—Motion to Exclude All Testimony of a 
Witness.—A motion to exclude all the testimony of a 
witness, after objections and exceptions to its admis- 


sion, held not to forfeit the right previously reserved to 





have the incompetent testimony excluded.—Elliott v. 
Camppell, Ky., 78 8S. W. Rep. 1122. : 

175. TROVER AND OCONVERSION—Interest in Property 
Converted.—Evidence that a person other than plaint- 
iff’s intestate had an interest in property converted, not 
shown to havo been a present interest, held not to pre- 
elude plaintiff’s recovery for such conversion.—Haynes 


" v. Hobbs, Mich., 98 N. W. Rep. 978. 


176. TrusTs—Deed Reciting Valuable OConsideration.- 
Where husband’s deed to wife recites valuable consider 
ation, he cannot establish trust in her by evidence that 
there was no consideration.—Hays v. Marsh, Iowa, 9s 
N. W. Rep. 604. 

177. TRuSTs—Public Policy.—The sale by a trustee of 
its own property to the trustis void as against public 
policy.—Jn re Long Island Loan & Trust Co., 587 N. Y. 
Supp. 65. 

178. VENDOR AND PURCHASER—Fraud in Procuring 
Rescission.—Purchasers, having in written notice based 
right of rescission ow failure of title, cannot, in suit for 
specific performance, show fraud as reason for rescis 
sion.—Hawes v. Swanzey, Iowa, 98 N. W. Rep. 586. 


179. VBNDOR AND PURCHASER—Time Within Which to 
Enforce Repurchase.—A purchaser of real estate held 
entitled to a reasonable time, after the expiration of the 
time limited in a contract by the vendor to repurchase, 
within which to elect to enforce the same.—Maler v. 
Rebstock, 87 N. Y. Supp. 85. 

180. VENUB—Watltver of Right to Ask for Change.—A 
party, by noticing a case for trial at a certain term, and 
by then appearing and securing a continuance, waives 
his right to move for a change of venue.—Coleman v. 
Hayes, 87 N. Y. Supp. 12. 

181. WATERS AND WATER CouRsEs— Construction of 
Agreement to Pay “Tax Assessed.”—An agreement of 
a city to pay “tax assessed,” in a contract with a water- 
works company, refers to all the proceedings requisite 
to charge the property or the owner thereof with pay- 
ment of taxes.—Town of Washburn v. Washburn Water- 
works Co., Wis., 98 N. W. Rep. 539. 

182. WATERS AND WATER CouRSES—Suit to Restrain 
Diversion.—A bill in a suit to restrain the diversion of 
water from a stream held not demurrable for failure to 
allege the point of diversion or the means and methods 
used.—Miller & Lux v. Rickey, U. 8. C. C., D. Nev., 127 
Fed. Rep. 573. 

183. WILLs—Abatement of Legacy.—Legacy made to 
adopted child held not subject to abatement. —J/n re 
Brown, 87 N. Y. Supp. 247. 

184. W1LL&#8—Construction.—Fact that wife has private 
fortune held not to affect the legal force of testator’s 
language, or his clearly expressed intention in giving 
her power of disposition of property devised to her for 
life.—Dana v. Dana, Mass., 70 N. E. Rep. 49. 

185. WILLS —Contest.—A beneficiary under a destroyed 
will held not entitled to contest a later will, in case the 
destruction was purposely done by testatrix while she 
had testamentary capacity.—ZJn re Raynor’s Will,57 N. 
Y. Supp. 23. 

186. W1ILLS—Revival of Will Revoked by Marriage.—A 
codicil, to effect the revival of a will revoked by mar- 
riage, under Code 1899, ch. 77, § 8, must show an intent 
to revive.—Francis v. Marsh, W. Va., 468. E. Rep. 573. 

187. WILLS—Revocation.—A will cannot be revoked by 
mere declarations by the testator indicating an intent 
to revoke it.—Coffee v. Coffee, Ga., 46 S. K. Rep. 620. 

188. WiILLs—Undue Influence.— On a will contest, based 
on testamentary incapacity and undue influence, the 
declarations of the testator both before and after the 
making of the will are admissible.—Roberts v. Bidwell, 
Micb., 98 N. W. Rep. 1000. . 

189." WITNESSES— Exempting Accused Persons From 
Testifying.—Local option law Pub. Acts 1899, p. 275, No- 
183, held not repugnant to Const. art. 6, § 32, exempting 
persons accused from testifying against themselves.— 
People v. Shuler, Mich., 98 N. W. Rep. 986. 
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